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FEDERAL  TRADE  COMMISSION 
REAUTHORIZATION 


TUESDAY,  JUNE  29,  1993 

U.S.  Senate, 
Subcommittee  on  Consumer  of  the 
Committee  on  Commerce,  Science,  and  Transportation, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  at  2:05  p.m.  in  room 
SR-253,    Russell    Senate    Office    Building,    Hon.    Richard    Bryan 
(chairman  of  the  subcommittee)  presiding. 

Staff  members  assigned  to  this  hearing:  Moses  Boyd,  senior  coun- 
sel, and  Claudia  A.  Simons,  staff  counsel;  and  Alan  Maness,  minor- 
ity senior  staff  counsel. 

OPENING  STATEMENT  OF  SENATOR  BRYAN 

Senator  Bryan.  Let  me  take  this  opportunity  to  welcome  every- 
one to  this  afternoon's  hearing  on  the  reauthorization  of  the  Fed- 
eral Trade  Commission.  We  nave  invited  each  of  the  Commis- 
sioners to  appear  before  the  subcommittee  today  to  address  issues 
regarding  the  Commission's  authorization  and  the  Commission's 
current  activities. 

Senators  Gorton  and  I  later  today  will  introduce  legislation  to  re- 
authorize the  Commission  through  fiscal  years  1994  through  1996. 
The  passage  of  this  legislation  would  represent  the  first  time  the 
FTC  has  been  authorized  since  1982. 

Although  this  committee  has  reported  reauthorization  bills  for 
the  Commission  in  each  Congress  since  the  passage  of  the  last  leg- 
islation, it  has  been  unsuccessful  as  a  result  of  unresolved  dif- 
ferences between  the  House  and  Senate  Members  over  the  breadth 
of  the  Commission's  regulatory  authority  in  certain  areas.  How- 
ever, I  remain  optimistic  about  the  passage  of  a  reauthorization  bill 
and  the  Commission's  legislation  this  session,  which  I  believe,  can 
become  a  reality. 

The  committee  already  has  received  an  authorization  bill  from 
the  House  which  was  passed  by  the  House  last  week.  As  indicated, 
I  plan  to  act  expeditiously  in  seeking  consideration  of  the  legisla- 
tion we  introduced  today.  I  expect  a  very  productive  conference  on 
these  two  bills,  and  I  am  sure  all  of  this  will  be  good  news  to  mem- 
bers of  the  Commission. 

The  passage  of  a  reauthorization  bill  is  important  because  of  the 
vital  role  the  FTC  plays.  The  Commission  has  two  primary  func- 
tions, the  first  of  which  is  to  protect  consumers  from  unfair  and  de- 
ceptive acts  and  practices.  This  authority  is  provided  to  the  FTC 
under  the  Federal  Trade  Commission  Act.  The  FTC  Act  provides 
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the  FTC  jurisdiction  over  a  wide  range  of  consumer  abuses,  includ- 
ing fraudulent  practices  such  as  credit  card  fraud,  illegal 
telemarketing,  boiler  room  operations,  abuse  of  lending  and  debt 
collection  practices,  as  well  as  false  and  misleading  advertisements. 
The  Commission  is  also  charged  with  the  responsibility  of  pre- 
venting anticompetitive  activities  and  restraints  on  trade  affecting 
commerce,  including  monopolies  and  imlawful  mergers  and  acquisi- 
tions pursuant  to  its  authority  imder  the  Federal  antitrust  law.  Mr. 
Chairman,  your  comments,  please. 

OPENING  STATEMENT  OF  SENATOR  ROLLINGS 

The  Chairman.  Today  the  committee  is  holding  a  hearing  to  con- 
sider the  reauthorization  of  the  Federal  Trade  Commission.  The 
FTC  is  one  of  the  Nation's  most  important  consumer  protection 
agencies.  It  has  the  responsibility  of  protecting  U.S.  consumers 
from  unfair  acts  and  practices  and  anticompetitive  activities  in 
both  domestic  and  international  markets  and  thus  can  impact  in  a 
significant  way  many  business  activities. 

The  FTC  has  not  been  reauthorized  since  1982  due  to  unresolved 
differences  between  the  Senate  and  the  House  over  the  extent  of 
the  FTC's  regulatory  authority  in  certain  areas.  Because  of  the 
agency's  importance,  this  committee  will  continue  to  work  to  secure 
enactment  of  reauthorization  legislation  this  Congress. 

I  look  forward  to  the  testimony  of  the  Commission  today. 

Thank  you,  Mr.  Chairman. 

Senator  Bryan.  Thank  you,  Mr.  Chairman.  In  the  last  several 
Congresses,  I,  along  with  Senators  Gorton  and  McCain,  have  spon- 
sored legislation  to  strengthen  the  FTC's  authority  in  areas  such 
as  telemarketing  fraud  and  the  credit  reporting  industry.  Both  bills 
have  been  introduced  in  the  current  Congress.  The  telemarketing 
bill,  S.  568,  was  reported  unanimously  by  the  committee  last 
month,  and  we  will  be  seeking  consideration  of  the  legislation  by 
the  full  Senate  in  the  very  near  future.  I  have  also  held  hearings 
to  encourage  the  FTC  to  address  issues  regarding  deceptive  envi- 
ronmental claims,  and  to  examine  ways  by  which  the  FTC  could 
use  its  authority  to  prevent  foreign  anticompetitive  activities  that 
directly  impact  the  American  consumer. 

When  I  took  over  the  chairmanship  of  the  subcommittee  some  4 
years  ago,  the  FTC  was  the  subject  of  criticism  by  a  number  of 
groups  for  its  enforcement  efforts  or  lack  thereof  The  Commission 
stated  in  its  testimony  last  year  that  it  made  some  improvements 
in  its  enforcement  activities.  I  would  note,  however,  that  in  March 
of  this  year  the  American  Bar  Association  released  a  report  which 
was  particularly  critical  of  the  Commission's  decisionmaking  func- 
tion. The  report  charged  the  Commission  with  unnecessary  delays 
and  mismanagement  in  its  decisionmaking  regarding  administra- 
tive and  adjudicative  matters.  Other  groups  such  as  the  Center  for 
Science  in  the  Public  Interest  continue  to  express  concerns  about 
the  Commission's  enforcement  efforts  and  work  with  other  Federal 
agencies.  I  am  sure  this  afternoon  the  FTC  Commissioners  will  be 
eager  to  respond  to  these  criticisms,  and  we  certainly  want  to  as- 
sure them  of  the  opportunity  to  do  so. 


I  look  forward  to  hearing  their  testimony  and  their  comments  re- 
garding these  issues,  as  well  as  other  issues  relating  to  the  work 
of  the  Federal  Trade  Commission. 

Our  distinguished  colleague,  the  Senator  from  Rhode  Island,  Mr. 
Chafee,  has  requested  an  opportunity  to  address  the  subcommittee, 
and  let  me  extend  to  him  the  opportunity  to  do  so. 

Senator,  it  is  always  a  pleasure  to  have  you  before  the  sub- 
committee, and  we  will  be  pleased  to  hear  your  comments.  If  you 
have  a  full  text  that  you  want  to  be  made  part  of  the  record,  we 
will  do  so,  and  of  course  we  will  hear  any  comments  you  want  to 
make  in  addition  to  that. 

STATEMENT  OF  HON.  JOHN  CHAFEE,  U.S.  SENATOR  FROM 

RHODE  ISLAND 

Senator  Chafee.  Well,  thank  you  very  much,  Mr.  Chairman.  I 
appreciate  the  opportunity  you  have  given  me  to  appear  here 
today.  I  will  be  brief. 

Why  am  I  here?  I  am  here,  Mr.  Chairman,  because  this  is  the 
most  appropriate  and  effective  forum  that  I  can  find  to  complain 
vigorously  about  the  treatment  of  a  case  by  the  Federal  Trade 
Commission. 

The  Commerce  Committee,  your  committee,  Mr.  Chairman,  has 
oversight  of  this  Commission,  and  I  believe  this  committee  should 
be  aware  of  one  company's  experience  with  the  Federal  Trade  Com- 
mission. Let  me  just  briefly  cite  the  case,  Mr.  Chairman. 

More  than  4  years  ago,  in  January  1989,  Textron,  Inc.,  which  is 
located  in  my  State,  in  Providence,  RI,  acquired  Avdel,  a  British 
rivet-maker,  for  $250  million,  which  is  a  pretty  good  sum  for  a  com- 
pany from  our  State  to  pay. 

One  month  later — again,  this  was  more  than  4  years  ago,  in  Feb- 
ruary 1989,  the  FTC  issued  a  complaint  against  Textron  suggesting 
that  the  acquisition  would  have  an  anticompetitive  effect  on  aero- 
space and  other  industries  because  both  Textron  and  Avdel  manu- 
facture blind  rivets. 

An  injunction  was  obtained  that  same  February — again,  Mr. 
Chairman,  this  is  over  4  years  ago — by  the  FTC  that  prevented 
Textron  from  exercising  control  of  Avdel  while  the  FTC  studied  the 
antitrust  question. 

In  October  1991,  2V2  years  after  the  February  injunction,  the 
FTC's  administrative  law  judge  foimd  the  Avdel  acquisition  did  not 
violate  antitrust  laws  and  ordered  the  suit  dismissed.  The  FTC 
staff  appealed.  One  year  later,  in  November  1992,  Textron  and  the 
FTC's  Director  of  the  Bureau  of  Competition  negotiated  and  signed 
a  settlement  agreement  at  the  staff  level. 

So,  first  you  have,  Mr.  Chairman,  an  injunction  issued.  Two  and 
one-half  years  later,  the  FTC's  very  own  administrative  law  judge 
found  that  the  acquisition  did  not  violate  antitrust  laws  and  or- 
dered the  suit  dismissed;  the  FTC  staff  appealed;  and  1  year  later, 
in  November  1992,  Textron  and  the  FTC's  Bureau  of  Competition 
negotiated  and  signed  a  settlement  agreement  at  the  staff  level. 

But  to  get  the  settlement  agreement  before  the  full  Commission, 
the  Commission  must  first  agree  to  take  the  matter  out  of  adju- 
dication in  order  to  get  it  up  before  the  Commission.  That  took  5V2 
months,  until  April  1993,  when  the  FTC  finally  agreed  to  withdraw 


the  matter  from  adjudication  in  order  to  consider  the  consent 
agreement.  That  was  2V2  months  ago.  No  word  yet  on  what  to  ex- 
pect next,  and  no  word  seems  Hkely. 

I  have  learned  first  hand,  Mr.  Chairman,  that  it  is  next  to  impos- 
sible to  get  an  answer  out  of  anyone  at  the  FTC. 

Mr.  Chairman,  Textron  is  a  U.S.  company  trying  to  compete  in 
the  global  marketplace  and  provide  more  jobs  for  Americans,  some- 
thing that  you  care  deeply  about,  as  do  I.  The  company  has  spent 
$5  million  on  legal  fees  so  far  and  is  paying  considerable  interest, 
a  net  cost  of  $70  million,  on  its  purchase. 

During  this  4-year  time  period,  Textron  has  been  precluded  from 
exercising  control  over  Avdel,  and  has  not  been  able  to  take  out  of 
Avdel  the  profits  that  have  been  made  by  Avdel. 

The  Textron  case  has  been  before  the  FTC  for  more  than  4  years. 
I  find  the  extraordinary  delays  in  this  Textron  case  to  be  inexplica- 
ble, Mr.  Chairman,  and  in  my  judgment  outrageous. 

As  I  said  before,  you,  Mr.  Chairman,  as  do  I,  feel  strongly  about 
jobs  for  Americans.  At  a  time  when  the  Congress,  the  ft*esident, 
and  the  American  people  are  dedicated  to  providing  jobs  for  Ameri- 
cans and  to  ensuring  U.S.  competitiveness,  I  consider  this  case  to 
be  Government  at  its  worst,  Mr.  Chairman.  I  want  to  thank  you 
for  this  opportunity. 

Senator  Bryan.  Senator,  we  appreciate  your  testimony,  and  we 
will  at  least  deal  indirectly  with  the  issue  that  vou  have  presented, 
because  in  the  context  of  your  comments  there  nave  been  concerns, 
as  I  indicated  in  my  opening  statement,  about  some  of  the  internal 
procedures  which  apparently  have  caused  protracted  delays,  per- 
haps not  just  in  the  case  you  specifically  address,  but  in  general 
with  the  process,  and  we  very  much  appreciate  your  concern,  and 
we  will  inquire  into  the  process  which  takes  so  long. 

Senator  Chafee.  Thank  you  very  much,  Mr.  Chairman. 

Senator  Bryan.  And  thank  you  so  much. 

We  have  been  joined  by  Senator  Bums.  Let  me  give  him  an  op- 
portunity to  make  any  opening  statement  he  cares  to  make. 

Senator  Burns.  That  is  OK.  You  proceed. 

Senator  Bryan.  Let  me  invite,  now,  the  melnbers  of  the  Commis- 
sion who  join  us  this  afternoon — I  see  Chairman  Steiger  is  here, 
and  I  believe  we  are  also  joined  by  Commissioners  Azcuenaga, 
Owen,  and  Yao,  and  if  I  have  misstated — I  think  we  have  got  four 
of  you  here. 

Before  we  invite  the  Chair  to  make  her  opening  statement,  I 
would  note  for  the  record  that  we  have  the  text  of  your  full  state- 
ment which  will  be  made  a  part  of  the  record,  and  let  me  yield  first 
to  the  ranking  member  of  this  subcommittee.  Senator  Gorton,  be- 
fore inviting  testimony,  for  any  comments  he  would  care  to  make. 

OPENING  STATEMENT  OF  SENATOR  GORTON 

Senator  Gorton.  Thank  you,  Mr.  Chairman.  As  you  know,  and 
the  witnesses  know,  we  had  to  postpone  this  hearing  from  last 
week  because  of  a  conflict  with  the  debate  on  the  floor  over  the  rec- 
onciliation bill.  I  hope  that  that  has  not  inconvenienced  anyone  to 
too  great  an  extent,  but  it  certainly  means  they  could  get  a  little 
bit  more  attention  for  what  they  have  to  say. 


I  have  a  short  opening  statement.  I  will  ask  it  be  included  in  the 
record. 

I  would  say  here  that  I  hope  we  will  be  able  to  reach  agreement 
relatively  promptly  this  year  on  this  bill  which  has  often  in  the 
past  been  highly  controversial. 

[The  prepared  statement  of  Senator  Gorton  follows:] 

Prepared  Statement  of  Senator  Gorton 

Mr.  Chairman,  I  would  like  to  thank  you  for  holding  this  hearing  on  your  legisla- 
tion to  reauthorize  the  Federal  Trade  Commission.  Congress  has  not  reauthorized 
the  Commission  since  1980.  I  believe  the  FTC  legislation  should  be  a  priority  for 
the  Consumer  Subcommittee. 

The  legislation  you  have  introduced,  Mr.  Chairman,  will  provide  the  Commission 
with  needed  guidance.  Although  Chairman  Steiger  and  the  Commission  have  earned 
the  respect  of  businesses  and  consumer  groups  alike,  it  is  important  for  this  sub- 
committee to  fulfill  its  responsibility  to  provide  direction  to  the  Commission  about 
priorities  in  these  days  of  tight  budgetary  constraints.  The  bill  we  are  considering 
today  accomplishes  that  objective. 

During  the  1980's,  there  was  considerable  controversy  over  the  authority  of  State 
attorneys  general  to  assume  a  portion  of  the  FTC's  consumer  protection  jurisdiction. 
As  a  former  attorney  general,  I  recognize  that  the  States  may  want  to  get  involved 
in  this  area.  The  FTC  opposed  such  an  arrangement,  fearing  that  it  could  lead  to 
uneven  application  of  the  FTC  Act.  Under  the  leadership  of  Chairman  Steiger,  I  un- 
derstand that  relations  between  the  FTC  and  State  officials  have  improved  dramati- 
cally. 

Again,  Mr.  Chairman,  thank  you  for  holding  this  hearing.  I  look  forward  to  hear- 
ing the  testimony  from  Chairman  Steiger  and  other  members  of  the  Conmiission, 
and  I  thank  them  for  appearing  before  the  subcommittee. 

TTiank  you. 

Senator  Bryan.  Thank  you,  Senator  Gorton.  Your  statement  will 
be  made  a  part  of  the  record. 

Let  me  defer  now  to  Chairwoman  Steiger  for  her  comments. 

Welcome.  It  is  a  pleasure  to  have  you  before  our  subcommittee 
again, 

STATEMENT  OF  HON.  JANET  D.  STEIGER,  CHAIRMAN,  FED- 
ERAL TRADE  COMMISSION;  ACCOMPANIED  BY  DENNIS  YAO, 
MARY  AZCUENAGA,  AND  DEBORAH  OWEN 

Ms.  Steiger.  Thank  you,  Senators.  We  are  honored,  as  always, 
to  appear  before  you  to  present  our  views  on  reauthorization.  As 
you  have  noted,  Commission-authorized  testimony  will  be  part  of 
the  record.  I  will  attempt  to  summarize  some  of  the  high  points  of 
our  views  as  briefly  as  possible,  because  I  know  your  timeframe  is 
limited  today. 

As  you  mentioned,  we  have  not  been  reauthorized  since  1982, 
and  we  believe  reauthorization  is  important  and  it  should  be  un- 
dertaken without  restrictions  on  our  authority.  As  a  general  mat- 
ter, reauthorization  would  confirm  that  Congress  believes  in  our 
mission.  It  would  demonstrate  a  congressional  affirmation  that  the 
Commission  should  have  the  resources  it  needs  to  fulfill  that  mis- 
sion. At  the  same  time,  it  would  eliminate  any  unintended  signal 
that  as  an  unauthorized  agency  the  Commission  lacks  the  support 
of  Congress. 

Reauthorization  would  also  ensure  that  this  agency's  appropria- 
tion bill  emerges  independently  from  the  House  of  Representatives 
rather  than  as  a  part  of  a  pool  of  other  unauthorized  agencies 
which  could  cause  further  uncertainty  about  funding.  The  Commis- 
sion therefore  deeply  appreciates  the  efforts  that  this  committee 


has  taken  to  introduce  legislation  not  only  this  year  but  in  past 
years,  and  we  thank  you  for  a  commitment  to  reauthorization. 

You  have  done  a  fine  job,  Mr.  Chairman,  of  talking  about  the 
breadth  of  our  far-reaching  charge.  I  will  not  expound  on  that  a 
great  deal  more,  other  than  to  say  that  we  do  have  broad  law  en- 
forcement authority  over  virtually  every  sector  of  our  economy  with 
the  exception  of  certain  industries. 

In  addition  to  the  FTC  Act,  we  have  responsibility  under  approxi- 
mately 30  other  additional  statutes — and  that  is  the  last  time  I 
looked.  I  have  not  checked  the  congressional  calendar  this  morn- 
ing— and  we  enforce  dozens  of  trade  regulation  rules  and  trade 
practice  rules  governing  specific  industries  and  practices. 

We  want  you  to  know  that  we  attempt  to  maximize  our  limited 
resources  by  working  closely  with  State  and  other  Federal  agencies 
and  foreign  antitrust  and  consumer  protection  authorities,  and  we 
continue  on  a  daily  basis  to  foster  cooperative  relationships  with 
those  agencies. 

The  joint  FTC/Department  of  Justice  horizontal  merger  guides 
released  in  April  a  year  ago  are  an  important  milestone  in  coopera- 
tion at  the  Federal  level.  By  statute,  as  you  know,  the  Commission 
and  the  FDA  share  jurisdiction  over  food  labeling  and  advertising, 
and  the  promulgation  by  the  Food  and  Drug  Administration  of  its 
food  labeling  regulations  implementing  the  Nutritional  Labeling 
and  Education  Act  of  1990  presents  the  Commission  with  the  task 
of  harmonizing  its  food  advertising  enforcement  policy  with  the 
FDA  regulations  for  labeling. 

Simultaneously,  the  USDA  issued  its  own  nutritional  labeling 
regfulations  relating  principally  to  meat  and  to  poultry.  We  believe 
that  there  should  be  a  consistent  and  coordinated  approach  among 
the  Federal  agencies  responsible  for  the  regulation  of  food  advertis- 
ing and  labeling,  and  our  staff  is  in  the  process  of  reviewing  both 
sets  of  regulations  to  determine  the  most  appropriate  manner  of 
providing  guidance  to  consumers  and  industry  regarding  the  har- 
monization of  food  advertising  enforcement  under  section  5  of  the 
FTC  Act  with  those  regulations. 

We  continue  to  work  very  closely  with  the  National  Associations 
of  Attorneys  Greneral  through  a  formal  working  group  that  gen- 
erates joint  enforcement  and  training  projects,  among  other  things. 
Some  of  the  issues  we  have  recently  addressed  jointly  include  cred- 
it repair  fraud,  auto  repair  fraud,  and  telemarketing  fi*aud. 

In  consumer  protection,  we  continue  to  focus  our  efforts  and  our 
limited  resources  on  three  principal  areas:  telemarketing,  credit 
fraud,  deceptive  advertisement,  and  enforcement  of  our  rules  and 
special  statutes. 

In  the  area  of  telemarketing  fraud,  we  brought  numerous  cases 
involving  investment  schemes  for  such  diverse  products  and  serv- 
ices as  rare  coins,  stamps,  art,  gemstones,  precious  metals,  FCC 
wireless  cable  television  lottery  application  filing  services,  and 
business  and  employment  opportunities. 

We  continue  our  pursuit  of  telemarketing  boiler  room  operations 
that  sell  fi-audulent  travel  packages,  employment  assistance  serv- 
ices, and  promote  free,  so  to  speak,  awards  and  prizes,  and  we  re- 
main active  in  the  area  of  credit  card  and  credit  service  frauds. 


In  m£iny  cases,  as  you  know,  we  have  been  able  to  target  those 
who  distance  themselves  from  the  consumer  transactions  that  con- 
summate the  deception,  but  whose  behind-the-scenes  participation 
in  a  larger  deceptive  scheme  is  essential  to  its  success.  We  are 
looking  for  the  aiders  and  abetters. 

Under  the  Commission's  advertising  enforcement  program,  we 
have  investigated  and  challenged  numerous  advertising  campaigns 
involving  issues  that  directly  affect  the  health,  the  safety,  and  the 
pocketbooks  of  American  consumers,  and  as  noted,  a  principal  focus 
of  our  program  is  on  health  and  nutritional  claims  for  foods. 

Given  the  health  concerns  raised  by  excessive  weight  and  the 
failure  to  maintain  weight  loss  despite  repeated  dieting,  we  have 
challenged  allegedly  deceptive  claims  for  various  weight  loss  pills, 
products,  and  plans,  including  very  low-calorie  diet  plans,  and  we 
have  brought  numerous  recent  cases  involving  a  variety  of  other 
health  or  safety-related  products  or  services. 

Last  July,  before  this  committee,  we  announced  the  issuance  of 
guides  for  the  use  of  environmental  marketing  claims.  They  have 
provided  a  road  map  for  reducing  consumer  confusion  and  prevent- 
ing deception  in  the  use  of  environmental  terms  in  advertising. 
Since  their  release,  I  am  pleased  to  report  the  guides  have  enjoyed 
strong  support  from  a  wide  array  of  parties  in  the  field,  but  we  still 
continue  with  numerous  ongoing  environmental  advertising  cases 
that  we  have  under  investigation. 

We  have  also  been  vigorous  in  enforcing  what  we  refer  to  as  our 
special  statutes,  particularly  consumer  credit  transaction  statutes, 
and  we  have  a  vigorous  program  of  enforcement  for  our  trade  regu- 
lation rules. 

The  recently  passed  Telephone  Disclosure  and  Dispute  Regu- 
latory Act  requires  us  to  adopt  rules  governing  advertising  of  900 
number  services,  and  this  statute  requires  that  a  final  rule  be 
adopted  by  July  26  of  this  year.  I  am  pleased  to  announce  we  are 
well  on  our  way  to  beating  that  deadline  and  have  every  expecta- 
tion of  doing  so.  I  know  this  is  of  interest  to  the  committee. 

Similarly,  under  the  Energy  Policy  Act  of  1992,  we  have  initiated 
several  rulemaking  proceedings,  all  on  deadlines,  and  we  are  pro- 
gressing in  all  of  these  matters;  and  I  expect  we  will  meet  the  goal 
set  for  us  by  the  legislation. 

To  turn  briefly  to  our  competition  mission,  you  have  outlined  it 
very  well,  and  I  thought,  very  eloquently.  Our  antitrust  program  is 
aimed  at  preventing  or  eliminating  unlawful  restraints  on  competi- 
tion, resulting  from  anticompetitive  mergers,  acquisitions,  collu- 
sions, monopolistic  and  other  anticompetitive  single-firm  behavior. 

We  would  note  only  that  in  recent  years,  antitrust  has  faced  a 
new  variety  of  challenges  as  it  has  been  applied  in  new  and  dif- 
ferent markets;  and  as  traditional  markets  have  been  reshaped  by 
an  increasingly  global  economy,  technological  developments,  and 
evolving  Government  policies.  We  are  keenly  aware  of  these 
changes,  and  concerned  that  our  enforcement  remain  rational,  and 
very  careful. 

In  an  important  health  care  case,  the  Commission  last  year  ap- 
proved a  final  consent  with  Sandoz  Pharmaceuticals,  to  settle 
charges  that  the  company  unlawfully  required  purchasers  of  its 
schizophrenia  drug  also  to  buy  distribution  and  patient  monitoring 


8 

services  arranged  by  Sandoz.  Our  consent  required  Sandoz  to 
unbundle  the  distribution  and  monitoring;  and  tihe  Department  of 
Veterans  Affairs  estimated  costsavings  of  $20  million  per  year  from 
monitoring  its  own  patients. 

Sixty  percent  of  our  competition  efforts  are,  of  course,  devoted  to 
premerger  review,  under  our  statutory  obligations  with  the  Hart- 
Scott-Rodino  provisions  of  the  Clayton  Act.  We  share  responsibility 
with  the  Department  of  Justice  for  reviewing  premerger  notifica- 
tion filings.  The  review  allows  agencies  to  challenge  anticompeti- 
tive mergers  before  the  firms'  assets  are  combined  and,  as  we  say, 
the  eggs  are  inextricably  scrambled. 

In  1992,  we  received  over  1,500  premerger  filings.  This  year's  fil- 
ings are  coming  in  at  a  somewhat  higher  rate.  All  of  our  filings  are 
reviewed  by  the  Commission's  Bureau  of  Competition,  and  some  re- 
quire full  investigation,  including  the  issuance  of  second  requests 
for  additional  information. 

We  also  police  compliance  with  the  filing  requirements,  and  set- 
tled two  compliance  cases  in  the  past  year,  obtaining  civil  penalties 
of  over  $2.7  million.  Further,  in  an  important  case  to  us,  in  June 
of  last  year,  the  Ninth  Circuit  affirmed  a  $4  million  civil  penalty 
against  Louisiana-Pacific  Corp.  for  violating  a  Commission  order 
requiring  divestiture. 

We  have  reviewed  a  number  of  defense  industry  mergers  in  re- 
cent years,  saving  the  Government  money  by  successfully  challeng- 
ing a  few;  but  finding  most  unobjectionable  under  the  antitrust 
laws.  You  are  familiar,  I  know,  with  the  injunction  we  obtained 
that  blocked  the  proposed  acquisition  of  Alliant  Techsystems  of 
Olin  Corp.'s  Ordnance  Division.  And  I  will  not  take  your  time  to 
expound  on  that  much  further,  except  that  to  say  the  court  con- 
cluded that  the  merger  could  increase  prices  by  as  much  as  $115 
million. 

Our  Bureau  of  Economics  continues  to  provide  support  for  the 
hundreds  of  consumer  protection  and  antitrust  matters  inves- 
tigated by  that  staff,  and  frequently  provides  expert  witnesses  for 
the  Commission  in  litigated  matters.  Economic  input  is  particularly 
indispensable  to  modern  antitrust  analysis,  and  very  useful  in  cal- 
culating appropriate  civil  penalties  for  violations  of  our  rules  and 
orders. 

Since  1983,  we  have  operated  without  a  formal  legislative  man- 
date, and  again,  we  appreciate  your  efforts  to  change  that  situa- 
tion. We  strongly  support  reauthorization  legislation,  and  were 
pleased  to  comment  on  the  current  draft  bill. 

As  it  has  in  the  past,  the  Commission  continues  to  support  a 
clean  bill,  reauthorizing  the  agency,  without  imposing  the  numer- 
ous restrictions  that  appeared  in  the  FTC  Improvement  Acts  of 
1980,  and  the  subsequent  bills  introduced  in  past  sessions  of  Con- 
gress. To  that  end,  we  would  prefer  a  bill  that  does  not  include  re- 
strictions on  our  authority. 

I  think  that  is  an  ample  enough  overview,  given  your  time  limits; 
and  we  would  be  most  pleased,  Mr.  Chairman,  to  answer  any  and 
all  questions. 

[The  prepared  statement  of  Ms.  Steiger  follows:] 


Prepared  Statement  of  Federal  Trade  Commission 

Mr.  Chairman,  my  fellow  Commissioners  and  I  are  pleased  to  appear  before  your 
Subcommittee  today  to  present  our  views  on  the  reauthorization  of  the  Federal 
Trade  Commission.  As  you  know,  the  Commission  has  not  been  authorized  since 
1982.  The  Commission  believes  reauthorization  is  important  and  should  be  under- 
taken without  restrictions  on  our  authority.  As  a  general  matter,  reauthorization 
would  confirm  that  Congress  believes  in  our  mission,  and  would  demonstrate  a  con- 
gressional afiirmation  that  the  Commission  should  have  the  resources  it  needs  to 
fulfill  that  mission.  At  the  same  time,  it  also  would  eliminate  any  unintended  signal 
that,  as  an  "unauthorized  agency,"  the  Commission  lacks  the  support  of  Congress. 
Reauthorization  would  also  ensure  that  this  agency's  appropriation  bill  emerges 
independently  from  the  House  of  Representatives,  rather  tnan  as  part  of  a  pool  with 
other  unauthorized  agencies,  which  could  cause  further  uncertainty  about  funding. 
The  ConMnission,  therefore,  appreciates  the  efforts  taken  to  introduce  legislation 
that  reflects  a  commitment  to  FTC  reauthorization. 

The  Commission  has  some  specific  comments  on  the  did  bill.  Before  addressing 
the  bill's  provisions,  however,  the  Commission  would  like  briefly  to  describe  its  re- 
cent accomplishments  in  pursuit  of  its  Consumer  Protection  and  Competition  mis- 
sions. As  a  preliminary  matter,  the  Commission  would  also  like  to  express  its  con- 
cern about  the  increasing  volume  of  proposed  and  enacted  legislation  that  imposes 
significant  new  responsibilities  on  the  Commission  and  diverts  resources  from  other 
important  law  enforcement  efforts.  In  particular,  the  Federal  Deposit  Insurance  Cor- 
poration Improvement  Act  (FDICIA)  would  require  a  great  expenditure  of  re- 
sources.^ This  statute  assigns  to  the  Commission  expansive  new  responsibilities  for 
regulating  depository  institutions  that  lack  federal  deposit  insurance  and,  in  some 
cases,  regulating  their  private  deposit  insurers  as  well.  Although  the  Commission 
is  sympathetic  to  the  goals  of  the  FDICIA,  this  statute  will  require  it  to  develop  ex- 
pertise that  currently  does  not  exist  within  the  Commission  and  that  does  exist  in 
other  federal  agencies,  and  it  will  divert  a  substantial  portion  of  our  resources,  to 
the  considerable  detriment  of  enforcement  programs  addressing  such  matters  as 
telemarketing  fraud,  unlawful  credit  practices,  and  false  and  deceptive  advertising. 
In  fiscal  year  1994  alone,^  implementation  of  FDICIA  will  require  an  estimated  86 
workyears  and  will  consume  $8.9  million,  or  about  ten  percent  of  the  Commission's 
total  budget. 

THE  commission's  MISSION 

The  Commission  pursues  its  mission  of  promoting  the:  efficient  functioning  of  the 
marketplace  by  seeking  to  protect  consumers  from  unfair  or  deceptive  acts  or  prac- 
tices and  to  promote  vigorous  competition.  As  you  know,  the  Commission's  respon- 
sibilities are  far-reaching.  In  the  first  instance,  the  Commission  enforces  the  Federal 
Trade  Commission  Act,  which  prohibits  unfair  methods  of  competition  and  unfair 
or  deceptive  acts  or  practices  in  or  affecting  commerce.^  With  the  exception  of  cer- 
tain industries,  this  statute  provides  the  Commission  with  broad  law  enforcement 
authority  over  virtually  every  sector  in  our  economy.*  The  Commission  has  respon- 
sibilities under  approximately  thirty  additional  statutes,'  and  enforces  dozens  of 
trade  regulation  rules  and  trade  practice  rules  governing  specific  industries  and 
practices.® 


iPub.  L.  No.  102-242,  105  Stat.  2235  (1991),  which  adds  new  section  40  to  the  Federal  De- 
posit Insurance  Act. 

*  Expenditure  of  resoiorces  on  implementation  of  the  FDICIA  is  prohibited  during  the  current 
fiscal  year.  Title  I,  Def>artments  of  Commerce,  Justice,  and  State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act,  106  SUt  1828,  1847,  Pub.  L.  102-395  (1993). 
^15  U.S.C.  §  45(a). 

■*  Certain  entities,  such  as  banks,  savings  and  loan  associations,  and  common  carriers,  as  well 
as  the  business  of  insurance  are  exempt  from  Commission  jurisdiction.  See  Section  5(aX2)  of 
the  FTC  Act,  15  U.S.C.  §45(aX2)  and  the  McCarran-Feiiguson  Act,  15  U.S.C.  §  1012(b). 

'E.g.,  the  Clayton  Act,  15  U.S.C.  §12,  which  prohibits  various  anticompetitive  practices;  the 
Comprehensive  Smokeless  Tobacco  Health  Education  Act  of  1986,  15  U.S.C.  §4401,  which  re- 
quires the  FTC  to  regulate  warning  labels  on  smokeless  tobacco  products;  the  Truth  in  Lending 
Act,  15  U.S.C.  §§1601  et  seq.,  which  mandates  disclosures  of  credit  terms;  the  Fair  Credit  Bill- 
ing Act,  15  U.S.C.  §  1666  et.  seq.,  which  provides  for  the  correction  of  billing  errors  on  credit 
accounts;  the  Fair  Credit  Reporting  Act,  15  U.S.C.  §  1681  et  seq.,  which  establishes  rights  with 
respect  to  consumer  credit  reports;  and  the  Magnuson-Moss  Warranty  Act,  15  U.S.C.  §2301  et 
seq.,  which  provides  disclosure  standards  for  consumer  product  warranties. 

^E.g.,  the  Care  Labeling  Rule,  16  C.F.R.  Part  423,  which  requires  the  provision  of  care  in- 
structions for  wearing  apparel;  the  Used  Car  Rule,  16  C.F.R.  Part  455,  which  requires  used  car 
dealers  to  disclose  warranty  terms  via  a  window  sticker;  the  Franchise  Rule,  16  C.F.R.  Part  436, 

Continued 
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COOPERATIVE  EFFORTS  WITH  FEDERAL,  STATE,  AND  INTERNATIONAL  AUTHORITIES 

The  Commission  attempts  to  maximize  its  limited  resources  by  working  closely 
with  state  and  other  federal  agencies  and  foreign  antitrust  and  consumer  protection 
authorities.  We  continue  to  foster  cooperative  relations  with  these  agencies.  The 
joint  FTC/Department  of  Justice  Horizontal  Merger  Guidelines  that  were  released 
in  April  of  1992  "^  are  an  important  milestone  in  cooperation  at  the  federal  level. 
They  mark  the  first  time  the  two  federal  antitrust  agencies  have  formally  sub- 
scribed to  the  same  statement  of  merger  enforcement  policy  In  addition,  the  Com- 
mission either  shares  jurisdiction  or  interacts  and  coordinates  with  numerous  other 
federal  agencies,  including  the  Department  of  Justice,  the  Food  and  Drug  Adminis- 
tration, the  Environnjental  Protection  Agency,  the  Consumer  Product  Safety  Com- 
mission, the  Federal  Communications  Commission,  the  health  agencies  of  the  De- 
partment of  Health  and  Human  Services,  and  the  Bureau  of  Alcohol,  Tobacco  and 
Firearms.  The  Commission  staff  routinely  consults  with  these  agencies  both  to  har- 
monize our  enforcement  efibrts  and  to  make  use  of  our  respective  areas  of  expertise 
in  particular  investigations.  Officials  of  some  of  those  agencies  frequently  testify  as 
experts  in  Commission  adjudicative  proceedings. 

By  statute,  the  Commission  and  the  FDA  share  jurisdiction  over  food  labeling  and 
advertising.  Since  1954,  the  two  agencies  have  coordinated  their  shared  duties 
under  a  Memorandum  of  Understanding,  which  allocates  primary  responsibilitv  oyer 
food  advertising  to  the  FTC  and  primary  responsibility  lor  regulating  food  labeling 
to  FDA.®  The  promulgation  by  the  Food  and  Drug  Administration  of  its  food  labeling 
regulations  implementing  the  Nutrition  Labeling  and  Education  Act  of  1990  (NLEA) 
presents  the  Comxnission  with  the  task  of  harmonizing  its  food  advertising  enforce- 
ment policy  with  the  FDA  regulations  for  labeling.  Simultaneously,  the  Food  Safety 
and  Inspection  Service  of  the  U.S.  Department  of  Agriculture  (USDA)  issued  its  own 
nutritional  labeling  regulations  relating  principally  to  meat  and  poultry.  The  Com- 
mission believes  that  there  should  be  a  consistent  and  coordinated  approach  among 
the  federal  agencies  responsible  for  regulation  of  food  advertising  and  labeling.  The 
Commission  staff  is  in  the  process  of  reviewing  the  FDA  and  USDA  regulations  to 
determine  the  most  appropriate  manner  of  providing  guidance  to  consumers  and  in- 
dustry regarding  the  harmonization  of  its  food  advertising  enforcement  stance  under 
Section  5  of  the  FTC  Act  with  those  regulations. 

The  Commission  staff  on  a  regular  basis  works  closely  with  federal  and  state  law 
enforcement  officials  in  the  investigation  and  prosecution  of  our  cases.  In  many  of 
the  cases  we  have  brought  in  the  past  year  or  two,  we  have  shared  information  and 
expertise  with  other  agencies  and  brought  coordinated  actions  against  law  violators. 
For  example,  in  FTC  v.  TRVi,  Inc.,^  a  case  involving  alleged  Fair  Credit  Reporting 
Act  violations,  the  Commission  closely  coordinated  with  nineteen  states  and  ob- 
tained a  simultaneous  settlement  with  one  of  the  nation's  largest  credit  reporting 
bureaus.  The  Commission  also  has  coordinated  efforts  with  the  Multistate  Taskforce 
on  Environmental  Marketing  Claims  in  several  law  enforcement  actions  involving 
environmental  advertising.^" 

The  Conunission  also  has  worked  closely  with  the  National  Association  of  Attor- 
neys General  (NAAG)  through  a  formal  working  group  that  generates  joint  enforce- 
ment and  training  projects,  among  other  things.  A  current  project  arising  from  the 
working  group  is  an  FTCIstate  rule  enforcement  effort.  The  Commission  prepared 
and  at  last  month's  meeting  of  NAAG  distributed  a  comprehensive  handbook  on  en- 
forcement of  FTC  rules.  Based  upon  our  prior  success  with  joint  enforcement  of  the 
Used  Car  rule,  we  anticipate  that  this  larger  effort  will  greatly  enhance  our  effec- 
tiveness in  this  area  agamst  practices  that  are  largely  local  in  nature.  Some  of  the 
other  issues  addressed  recently  by  the  working  group  include  credit  repair  fraud, 
auto  repair  fraud,  and  telemarketing  fraud. 


which  requires  the  provision  of  information  to  prospective  franchisees;  the  Mail  Order  Merchan- 
dise Rule,  16  C.F.R.  Part  435,  which  gives  consumers  certain  rights  when  ordering  products 
through  the  mail;  and  the  Funeral  Rule,  16  C.F.R.  Part  453,  which  regulates  certam  pricing 
and  sales  practices  by  funeral  providers.  ^   .,  ,-        ,«     •, 

'Department  of  Justice  and  Federal  Trade  Commission  Horizontal  Merger  Guidehnes  (April 
2,  1992),  reprinted  in  4  Trade  Reg.  Rep.  (CCH)  1 13,104. 

»36  Fed.  Reg.  18,538  (1971)  (updates  and  replaces  the  1954  and  1968  agreements).  A  formal 
referral  arrangement  pursuant  to  the  Memorandum  of  Understanding  was  signed  and  imple- 
mented in  August  1992. 

»Civ.  No.  3-91-CV266-H  (N.D.  Tex.,  amended  settlement  Jan.  14,  1993). 

^° American  Enviro  Products.  FTC  Docket  No.  C-3376  (consent  order,  Mar.  18,  1992);  Mobil 
Oil  Corp.,  FTC  Docket  No.  C-3415  (consent  order,  Feb.  1,  1993);  First  Brands  Corp.,  FTC  Dock- 
et No.  C-i3358  (consent  order,  Jan.  2,  1992). 
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On  the  international  front,  we  have  deepened  coooerative  relationships  that  have 
been  developing  over  the  past  several  years  in  Europe,  Canada,  Mexico,  South 
America  and  the  Far  East.  In  September  1991,  the  Commission  and  the  Department 
of  Justice  signed  an  agreement  with  the  Commission  of  the  European  Community 
designed  to  promote  cooperation  and  coordination  in  the  enforcement  of  our  respec- 
tive competition  laws.  We  have  continued  to  provide  technical  assistance  to  coun- 
tries in  central  and  Eastern  Europe  and  Latin  America  that  are  striving  to  develoo 
market  economies,  under  a  program  funded  by  the  Agency  for  International  Devel- 
opment. 

The  Commission  also  continues  to  share  its  expertise  on  competition  and 
consumer  protection  issues  with  other  governmental  bodies  that  request  assistance. 
In  this  regard,  the  Commission  has  provided  analysis  and  comments  on  many  state 
proposals  affecting  competition  in  the  health  care  industry,  as  well  as  other  indus- 
tries. We  also  have  a  strong  program  of  consumer  and  business  education.  In  the 
past  year  alone,  we  have  issued  more  than  fifty  new  or  revised  consumer  publica- 
tions on  such  topics  as  "green"  advertising,  personal  emergency  response  systems, 
and  wei^t  loss  products  and  programs.  Tne  Conrmiission  has  also  increasingly  un- 
dertaken educational  efforts  jointly  with  the  states  and  other  agencies  and  organiza- 
tions. For  example,  working  jointly  with  NAAG  and  the  American  Autoniobile  Asso- 
ciation, the  Commission  is  engaged  in  developing  a  multi-media  campaign  to  edu- 
cate consumers  about  auto  repair  fraud.^^ 

CONSUMER  PROTECTION 

In  the  area  of  consumer  protection,  we  seek  to  enhance  the  ability  of  consumers 
to  make  choices  based  on  complete,  truthful,  and  nondeceptive  information.  The  the- 
ory underlying  our  consumer  protection  mission  is  that  if  consumers  are  provided 
with  accurate  information,  they  will  make  the  free  and  informed  purchasmg  deci- 
sions that  are  critical  to  our  market  economy.  The  Commission  has  strong  and  effec- 
tive enforcement  tools  with  which  to  root  out  false  or  misleading  practices.  The 
Commission  is  empowered  to  issue  administrative  complaints  and  to  conduct  admin- 
istrative adjudications  that  may  result  in  the  issuance  of  cease  and  desist  orders 
barring  continuation  of  practices  found  to  be  unfair  or  deceptive. ^^  In  appropriate 
cases,  the  Commission  may  file  suit  in  federal  district  court  to  obtain  preliminary 
and  permanent  injunctive  relief,  redress  for  injured  consumers,  or  disgorgement  of 
ill-gotten  gains. ^^  In  addition,  the  Commission  may  request  the  Attorney  General 
to  nle  action  in  the  appropriate  federal  district  court  seeking  civil  penalties  for  viola- 
tions of  its  administrative  orders  or  trade  regulation  rules,  and  may  file  those  ac- 
tions on  its  own  behalf  if  the  Department  of  Justice  declines  to  do  so  in  the  name 
of  the  United  States. ^^  The  Commission  may  also  seek  the  assistance  of  the  Depart- 
ment of  Justice  in  filing  criminal  contempt  nroceedings  against  persons  who  violate 
orders  obtained  by  the  Commission,  or  in  filing  criminal  actions  in  egregious  fraud 
cases.^'^ 

The  Commission  uses  its  powers  to  stop  instances  of  fraud  and  deception  in  a 
number  of  areas.  In  fiscal  year  1992,  the  Commission  approved  54  consumer  protec- 
tion administrative  consent  agreements  (43  final  and  11  subject  to  final  approval 
after  the  public  comment  period).  The  Commission  also  filed  29  complaints  in  fed- 
eral district  court  during  fiscal  year  1992  that  remained  pending  at  the  end  of  the 
year.  More  than  $66  million  in  consumer  redress  was  ordered  by  federal  district 
courts  in  41  judgments  in  that  year.^®  Forty-one  federal  court  judgments,  ordering 
total  civil  penalties  of  $2.3  million,  were  obtained. 

The  Commission's  consumer  protection  accomplishments  in  the  current  fiscal  year 
continue  this  trend.  From  October  1992  through  March  1993,  the  Commission  ac- 
cepted 41  administrative  consumer  protection  consent  agreements  (either  as  final  or 
for  public  comment),  issued  one  new  administrative  complaint,  filed  eleven  new  dis- 
trict court  actions  that  are  stUl  pending,  obtained  fifteen  civil  penalty  judgments 


^^  Copies  of  some  of  the  Commission's  recent  publications  are  attached  for  the  record. 

12  15  U.S.C.  §45. 

13  15U.S.C.  §  5.3(b). 
"15  U.S.C.  §57b. 

^Tor  example,  at  the  Commission's  request  the  Department  of  Justice  initiated  criminal  con- 
tempt proceedings  against  Dean  S.  Vlahos,  the  individual  defendant  in  an  allegedly  deceptive 
900  number  scheme,  FTC  v.  U.S.  Sales,  No.  91  C  3893  (N.D.  111.).  On  June  23,  1992  the  court 
issued  an  order  to  show  cause  for  criminal  contempt  based  on  Vlahos'  resumption  of  activities 
prohibited  by  the  consent  judgment  issued  earlier  by  the  court.  A  hearing  is  scheduled  for  July 
12   1993. 

^®The  figures  presented  herein  for  consumer  redress  and  civil  penalties  represent  the  dollar 
amounts  of  the  judgments;  in  some  cases,  the  amounts  actually  collected  from  the  defendants 
are  substantially  less  due  to  their  inability  to  pay. 
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totalling  over  $673,000,  and  obtained  consumer  redress  or  disgorgement  judgments 
totalling  over  $9.2  million  in  twelve  cases. ^'^ 

We  continue  to  focus  our  consumer  protection  resources  on  three  principal  areas: 
telemarketing  and  credit  fraud,  deceptive  advertising,  and  enforcement  ofour  rules 
and  special  statutes.  In  the  area  of  telemarketing  fraud,  the  Commission  has 
brought  numerous  cases  involving  investment  schemes  for  such  diverse  products: 
and  services  as  rare  coins  and  stamps,  art,  gemstones,  precious  metals,  FCC  wire- 
less cable  television  lottery  application  filing  services,  and  business  and  employment 
opportunities.^^  The  Commission  has  also  continued  its  pursuit  of  telemarketing 
"boilerroom"  operations  that  sell  fraudulent  travel  packages  and  employment  assist- 
ance services,  and  promote  "free"  awards  and  prizes.^®  We  have  also  been  active  in 
the  area  of  credit  card  and  credit  services  fraud,  suing,  among  others,  firms  alleg- 
edly selling  phony  credit  repair  services  or  "gold"  credit  cards  through  900  num- 
bers.^" 

In  many  of  these  cases,  the  Commission  has  been  able  to  target  those  who  dis- 
tance themselves  from  the  consumer  transactions  that  consummate  the  deception, 
but  whose  behind-the-scenes  participation  in  a  larger  deceptive  scheme  is  essential 
to  its  success.  This  approach  is  evident  in  the  Commission's  recently  accepted  con- 
sent agreement  with  Citicorp  Credit  Services,  Inc.'^^  The  consent  agreement  settled 
allegations  that  Citicorp  Credit  Services,  Inc.  provided  processing  of  credit  card 
charges  for  a  travel  telemarketer,  BankCard  Travel  Club,  when  it  knew  or  should 
have  known  about  the  Club's  deceptive  sales  practices,  as  evidenced  by,  among  other 
things,  a  high  level  of  consumer  complaints  it  received  concerning  BankCard,  and 
a  chargeback  rate  for  BankCard  that  was  more  than  20  times  the  average 
chargeback  rate  in  the  industry.  The  Commission  charged  Citicorp  Credit  Services, 
Inc.  with  aiding  and  abetting  BankCard  Travel  Club's  deceptive  scheme.  The  con- 
sent agreement  requires  Citicorp  Credit  Services,  Inc.  to  investigate  any  of  its  cli- 
ents with  high  chargeback  rates,  and  to  terminate  them  if  they  are  found  to  be  en- 
gaging in  fraudulent,  deceptive,  or  unfair  practices.^^ 

In  another  case  the  Commission  filed  suit  and  obtained  a  settlement  with  a  group 
of  companies  and  individuals  who  sold  low-interest  credit  card  packages  to 
telemarketers  around  the  country,  who  in  turn  marketed  them  to  consumers.  Ac- 
cording to  the  Commission's  complaint,  the  defendants'  packages  contained  a  variety 
of  misrepresentations  about  the  ability  of  consumers  to  obtain  the  low-interest  credit 
cards.^^  We  have  also  challenged  other  firms  that  allegedly  facilitate  telemarketing 
fraud  by  providing  the  essential  support  services  to  "boilerrooms"  and  others  that 
make  the  fraud  possible.^* 


"Id. 

"E.g.,  FTC  V.  Cambridge  Exchange,  Civ.  No.  93-6300  Civ-King  (S.D.  Fla.  filed  April  15,  1993) 
(animation  eel  art  and  allegedly  fraudulent  appraisals  of  their  value);  FTC  v.  North  and  South 
Associates,  Inc.,  No.  93-6250  CIV-ZLXX:H  (S.D.  Fla.  filed  Mar.  30,  1993)  (employment  oppor- 
tunity scheme);  FTC  v.  World  Wide  Classics,  Inc.,  Civ.  No.  92-3363  TJH  (EEX)  (CD.  Cal.  filed 
June  4,  1992)  (stamps);  FTC  v.  American  Microtel,  Civ.  No.  92-178  (D.  Nev.  filed  March  2,  1992) 
(wireless  cable  television  lottery  applications);  FTC  v.  DuPont  Model  Management,  Inc.,  Civ.  No. 
90-7695  (E.D.  Pa.  Jan.  22,  1992)  (employment  opportunities;  litigated  order  with  $2.3  million 
in  consumer  redress);  FTC  v.  Morgan  Whitney  Trading  Group,  Inc.,  Civ.  No.  90-4887  RSWL 
(SX)  (CD.  Cal.  Aug.  28,  1991)  (precious  metals  and  commemorative  medallions-  $1.6  million 
consumer  redress  consent  judgment);  FTC  v.  Newport  Gems,  Civ.  No.  90-2O01R  (C.D.  Cal.  Dec. 
6,  1991)  (gem-stones;  $3.4  million  consumer  redress). 

^E.g.,  FTC  V.  U.S.  Hotline,  No.  93-C^44B  (D.Vtah  May  10,  1993)  (business  opportunity  pro- 
motion scheme):  FTC  v.  Denny  Mason,  CV-S-93135-PMP  (D.  Nev.  ftled  Feb.  22,  1993)  (prize  pro- 
motion scheme):  FTC  v.  Sierm  Pac(ftc,  CVS -93-1 34 -PMP  (D.  Nev.  ftled  Feb.  22,  1993)  (prize  pro- 
motion scheme):  FTC  v.  Voicesftr  Freedom,  No.  92-1542-A  (E.D.  Va.  July  13,  1992)  (consent  judg- 
ment with  $120,000  disgorgement:  allegedly  deceptive  fundraising  for  phoney  charity  through 
sales  of  "desert  storm"  bracelets):  FTC  v.  Pioneer  Enterprises,  Civ.  No.  CV-S-92-615-IDG-RJJ 
(D.  Nev.  Dec.  4,  1992)  (prize  promotion  scheme,  $1.5  million  consumer  redress  consent  judg- 
ment); FTC  V.  Passport  Intemational(e),  Civ.  No.  92-275-CIV-ORL-22  (MA.D.  Fla.,  filed  April 

I,  19912)  (travel  promotion  scheme). 

2°  E.g.,  FTC  V.  American  Standard  Credit  Sys.,  Inc.,  No.  CV-93-2623LGB(JRX)  (D.C  Cal. 
filed  May  5,  1993)  (credit  services  through  900  number);  FTC  v.  Tamona  Enterprises,  No.  HAR- 
92-2198  (D.  Md.  Aug.  10,  1992)  (credit  services:  $300,000  consumer  redress  consent  judgment): 
FTC  V.  Interactive  Communications  Technology,  Inc.,  Civ.  No.  CVF-91018  RED  (E.D.  Cal.  June 

II,  1992)  (credit  services  through  900  numter-  $800,000  consumer  redress  consent  judgment). 
^^  Citicorp  Credit  Services,  Inc.,  FTC  Docket  No.  C-3413  (consent  order,  Feb.  4,  1993). 
^Citicorp  Credit  Services,  Inc.,  subsequently  sold  its  credit  card  processing  division  (Citicorp 

Establishment  Service)  to  Welsh,  Carson,  Anderson  and  Stowe  VLP,  and  Prudential  Venture 
Partners  II. 

^FTC  V.  Listworld,  Inc.,  Civ.  No.  CV-91-N-0979-NE  (N.D.  Ala.  Nov.  12,  1991)  (consent 
order). 

*•  E.g.,  FTC  V.  Cambridge  Exchange,  Civ.  No.  93-6300  Civ-King  (S.D.  Fla.  filed  April  15,  1993) 
(animation  eel  art  and  allegedly  fiiaudulent  appraisals  of  their  value);  FTC  v.  Pioneer  Enter- 
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Another  recent  case  that  followed  this  approach  is  American  Family  Publishers.^ 
This  case  targeted  one  of  the  largest  magazine  subscription  marketers  in  the  United 
States.  The  company  was  charged  with  responsibility  for  the  deceptive  debt  collec- 
tion practices  of  the  collection  agencies  it  employed.  According  to  tlie  Commission's 
complaint,  the  company  knowingly  approved  or  assisted  its  agents*  use  of  the  decep- 
tive collection  practices.  The  consent  agreement  requires  the  company  to  take  steps 
to  ensure  that  its  agents  stop  those  practices. 

Under  the  Commission's  advertising  enforcement  program,  we  have  investigated 
and  challenged  numerous  advertising  campaigns  involving  issues  that  directly  affect 
the  health  and  safety,  as  well  as  the  pocketbooks,  of  American  consumers.  A  prin- 
cipal focus  of  our  program  is  on  health  and  nutritional  claims  for  foods.  For  exam- 
ple, we  have  taken  action  against  advertising,  in  which  the  Commission  alleged  de- 
ceptive low  fat  claims  for  salad  dressing  and  ice  cream  bars;  misleading  health  bene- 
fits claims  for^apefruit  and  other  food  products;  and  false  low  sodium  claims  for 
frozen  entrees.* 

Given  the  health  concerns  raised  by  excess  wei^t  and  the  failure  to  maintain 
weight  loss  despite  repeated  dieting,  we  have  challenged  allegedly  deceptive  claims' 
for  various  weight  loss  pills,  products  and  plans,^  including  very  low  calorie  diet 
plans.^  The  Commission  has  also  brought  numerous  recent  cases  involving  a  vari- 
ety of  other  health-  or  safety-related  products  or  services.^'  We  have  also  focused 
attention  upon  questionable  advertising  practices  for  alcohol  and  tobacco  products.^" 
Under  the  Smokeless  Tobacco  Act,^^  the  Commission  challenged  the  advertising  of 
Red  Man  chewing  tobacco  and  snuff  at  live  events  filmed  and  broadcast  on  tele- 
vision.^^ Our  special  concern  for  young  people  is  exemplified  by  our  actions  against 
those  who  appear  to  have  targeted  children  for  unfair  and  deceptive  practices.*^  The 


prises.  Civ.  No.  CV-S-92-615-LDG-RJJ  (D.  Nev.  Dec.  4,  1992)  (prize  promotion  scheme);  FTC 
V.  Unimet  Credit  Corp.,  No.  9205759  (CD.  Cal.  filed  Sept  24,  1992)  (leveraged  sales  ofjprecious 
metals);  FTC  v.  Passport  InUmational(e),  Inc.,  Civ.  No.  92-175-CIV-ORL-20  (M.D.  Fla.  filed 
April  1,  1992)  (travel  promotion  scheme);  FTC  v.  MDM  Interests,  Inc.,  Civ.  No.  H-92-0485  (S.D. 
Tex.,  Sept.  28,  1992)  (allegedly  deceptive  900  number  credit  card  telemarketing  scheme; 
$220,000  disgorgement  consent  judgment). 

'^American  Family  Publishers,  FTC  Docket  No.  9240  (consent  order,  Jan.  21,  1993>,  See  also 
Pacific  Inspection  and  Research  Laboratory,  Inc.,  No.  93-0062  WD  (W.D.Wash.  filed  Jan.  19, 
1993)  (defendant  allegedly  provides  others  with  means  to  deceive  consumers,  i.e.,  deceptive  en- 
ergy efficiency  certifications). 

»E.g.,  Clorox  Company,  FTC  Docket  No.  C-3426  (consent  order,  May  17,  1993);  The  Isaly 
Klondike  Co.,  FTC  Docket  No.  C-3412  (consent  order,  Jan.  28,  1993);  Gracewood  Pruit  Com- 
pany, FTC  File  No.  9223056  (consent  agreement  subject  to  final  approval,  March  29,  1993); 
Pompeian,  Inc.,  FTC  Docket  No.  C-3402  (consent  order,  Oct.  27,  1992);  Pacific  Rice  Products, 
Inc.  FTC  Docket  No.  C-3395  (consent  order,  Aug.  17,  1992);  Nestle  Food  Company,  FTC  Docket 
No.  C-3365  (consent  order,  Jan.  21,  1992);  Stouffer  Food  Corp.,  FTC  Docket  No.  9250  (adminis- 
trative complaint,  filed  October  28,  1991). 

*'E.g.,  NuDay  Enterprises,  Inc.,  FTC  Docket  No.  C-3380  (consent  order,  April  22,  1992);  FTC 
V.  Amerdream  Corp.,  Civil  Action  No.  91-0505  PHX  RCB  (D.  Ariz.  Jan.  16.  1992)  (consent  judg- 
ment); Slender  You,  Inc.,  FTC  Docket  No.  C-3383  (consent  order.  May  22,  1992). 

^Abbott  Laboratories,  FTC  File  No.  9123048  (consent  agreement  subject  to  final  approval, 
Mar.  26,  1993);  Health  Management  Resources,  FTC  File  No.  9023253  (consent  agreement  sub- 
ject to  final  approval.  Mar.  26,  1993);  United  Weight  Control,  (consent  agreement  subject  to  final 
approval.  Mar.  26,  1993);  Jason  Pharmaceuticals,  Inc.,  FTC  Docket  No.  C-3392  (consent  order, 
Sept.  16,  1992);  National  Center  for  Nutrition,  FTC  Docket  No.  C-3393  (consent  order,  Aug.  10, 
1992);  Sandoz  Nutrition  Corp.,  FTC  Docket  No.  C-3394  (consent  order,  Aug.  10,  1992). 

*"E.g.,  Nature's  Cleanser,  FTC  File  No.  9223017  (consent  agreement  subject  to  final  approval, 
April  23,  1993)  (pills  to  treat  a  variety  of  maladies);  Seven  Hearing  Aid  Vendors,  FTC  File  No. 
9223037  (consent  agreements  subject  to  final  approval.  Mar.  24,  1993)  (claims  that  medicare 
helps  cover  cost  of  hearing  aids  or  hearing  tests);  Orkin  Exterminators,  FTC  File  No.  9123237 
(consent  agreement  subject  to  final  approval,  Mar.  17,  1993)  (pesticides);  FTC  v.  The  Sporicidin 
Co.,  No.  MJG  91-3453  (D.Md.  consent  judgment,  Feb.  4,  1993)  (alleged  sterilant  and  high  level 
disinfectant);  Medical  Marketing  Services,  FTC  Docket  No.  C-3409  (consent  order,  Jan.  12,  1993) 
(chemical  face  peel);  NME  Hospitals,  FTC  Docket  No.  C-3397  (consent  order,  Aug.  24,  1992) 
(success  rate  of  a  particular  surgical  procedure);  International  White  Cross,  No.  91-0377— TEH 
(N.D.  Cal.  Feb.  7,  1991)  (consent  judgment)  (allied  AIDS  cure). 

^Alan  Phan.  FTC  File  No.  9223155  (consent  order  subject  to  final  approval  Dec.  10,  1992); 
Canandaigua  Wine  Company,  FTC  Docket  No.  C-3334  (consent  order,  June  26,  1991). 

3115  U.S.C.  §4401  etseq. 

^Pinkerton  Tobacco  Company,  FTC  Docket  No.  C-3364  (consent  order,  Jan.  9,  1992). 

^Hasbro  and  Griffin  Bacal,  FTC  File  No.  9123369  (consent  agreements  subject  to  final  ap- 
proval, April  15,  1993)  (toy  advertising,  consent  agreements  with  both  advertiser  and  ad  agen- 
cy). Under  Section  5(mXlXB)  of  the  FTC  Act,  the  Commission  also  obtained  a  consent  judgement 
against  Hasbro  for  $175,000  in  civil  penalties.  U.S.  v.  Hasbro,  No.  93-0212  (D.R.I.  April  14, 
1993).  See  also  Phone  Telecommunications,  Inc.,  FTC  File  No.  9123086  (consent  agreement  sub- 
ject to  final  approval.  Mar.  17,  1993)  (900  number  story  services  sold  to  children);  Audio  Corn- 
Continued 
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Commission  is  increasingly  scrutinizing  the  new  technologies  of  information  commu- 
nication that  have  been  used  by  advertisers  in  some  cases  allegedly  to  deceive  con- 
sumers, such  as  900  numbers  ^  and  infomercials.^ 

An  area  of  great  concern  to  the  Conmiission  has  been  the  proliferation  of  adver- 
tisements touting  the  environmental  benefits  of  products,  so-called  "green  claims." 
Several  surveys  have  shown  that  such  claims  are  material  to  consumers'  purchasing 
decisions.  Last  July,  the  Commission  issued  its  Guides  for  the  Use  of  Environmental 
Marketing  Claims.  The  Guides  provide  a  roadmap  for  reducing  consumer  confusion 
and  preventing  deception  in  the  use  of  environmental  terms  such  as  "recyclable," 
"degradable,"  and  "environmentally  friendly"  in  advertising  and  labeling.  Since  their 
release,  the  Guides  have  enjoyed  strong  support  from  a  wide  array  of  parties  in- 
volved in  this  field.  In  the  past  two  years,  we  have  brought  cases  involving  allegedly 
deceptive  degradability  claims  for  disposable  diapers  and  plastic  trash  and  grocery 
bags,^®  ozone  safety  claims  for  various  products,^  claims  that  products  are  recycla- 
ble and  made  from  recycled  materials,  and  claims  that  products  are  "chlorine 
free."^®  At  present,  there  are  numerous  ongoing  environmental  advertising  cases 
under  investigation. 

The  Commission  also  has  been  active  in  enforcing  what  often  are  referred  to  as 
our  "special  statutes,"  particularly  the  laws  governing  various  aspects  of  consumer 
credit  transactions.  The  Commission  has  brought  several  cases  to  enforce  these 
laws.  A  primary  area  of  enforcement  has  been  under  the  Fair  Credit  Reporting  Act 
(FCRA),  which  protects  the  privacy  of  consumers'  credit  reports.  For  example,  the 
Commission  filed  an  administrative  complaint  against  Trans  Union,  one  of  the  three 
largest  credit  reporting  bureaus,  alleging  that  the  company's  practice  of  providing 
credit  reports  to  target  marketers,  and  its  credit  screening  practices,  violated  the 
FCRA.^®  In  addition,  the  Commission  challenged  the  practices  of  several  informa- 
tion brokers,  alleging  that  they  furnished  credit  reports  to  persons  for  purposes  not 
permitted  by  the  FCRA,  and  failed  to  have  adequate  procedures  to  prevent  persons 
without  a  permissible  purpose  from  obtaining  credit  in  formation  .■*"  Other  credit 
cases  have  focused  upon  accurate  loan  cost  information  (Truth  in  Lending  Act),  al- 
leged discrimination  in  the  provision  of  credit  (Equal  Credit  Opportunity  Act),  and 
allegedly  abusive  debt  collection  practices  (Fair  Debt  Collection  Practices  Act).^^ 


munications,  Inc.,  FTC  Docket  No.  C-3338  and  Teleline,  Inc.,  FTC  Docket  No.  C-3337  (consent 
orders,  July  24,  1991)  (900  number  story  services  sold  to  children). 

**E.g.,  rrC  V.  U.S.  Sales  Corp.,  Civ.  No.  91-C-3893  (N.D.  111.,  Feb.  28,  1992)  (deceptive  mar- 
keting of  information  about  credit  card  and  automobile  auctions,  $9  million  consumer  redress 
judgment);  FTC  v.  TransWorld  Courier  Services,  Inc.,  Civ.  No.  1:90-CV-1635-RHH  (N.D.  Ga., 
April  2,  1991)  (consent  judgment  with  $1  million  consumer  redress);  FTC  v.  National  Credit 
Savers,  Inc.,  Civ.  No.  91-A-1218-S  (M.D.  Ala.,  filed  October  15,  1991).  Additional  action  in  the 
900  number  area  is  a  rulemaking  initiated  last  year  pursuant  to  the  Telephone  Disclosure  and 
Dispute  Resolution  Act.  (See  infra  at  16.) 

**E.g.,  Media  Arts  International,  Ltd.,  FTC  File  No.  9023177  (consent  agreement  subject  to 
final  approval,  March  30,  1993)  ($275,000  in  consumer  redress);  CC  Pollen  Co.,  FTC  Docket  No. 
C-3419  (consent  order,  March  23,  1993)  ($200,000  disgorgement);  Synchronal  Corporation,  FTC 
Docket  No.  9251  (administrative  complaint,  filed  Oct.  28,  1991);  Nu-Day  Enterprises,  Inc.,  FTC 
Docket  No.  C-3380  (consent  order,  April  22,  1992)  ($30,000  consumer  redress);  FTC  v.  Califor- 
nia Pacific  Research,  Inc.,  CV-N-8ft-602  BRT  (D.Nev.)  (consent  judgment,  June  22,  1992) 
($1,875  million  consumer  redress). 

^E.g.,  BPl  Environmental,  FTC  File  No.  902-3224  (consent  agreement  subject  to  final  ap- 
proval Mar.  30,  1993);  North  American  Plastics,  FTC  File  No.  9023184  (consent  agreement  sub- 
ject to  final  approval  Mar.  30,  1993>,  Mobil  Oil  Corp.,  FTC  Docket  No.  C-3415  (consent  order, 
Feb.  1,  1993);  Archer  Daniels  Midland,  FTC  File  No.  9023283,  (consent  agreement  subject  to 
final  approval  Jan.  8,  1993). 

^'E.g.,  Demert  &  Dougherty,  FTC  File  No.  9123063  (consent  agreement  subject  to  final  ap- 
proval Mar.  30,  1993);  PefectData  Corp.,  FTC  File  No.  9223166  (consent  agreement  subject  to 
final  approval  Feb.  28,  1993). 

^Mr.  Coffee,  FTC  File  No.  9123036  (consent  agreement  subject  to  final  approval,  Mar.  30, 
1993). 

^  Trans  Union  Corp.,  FTC  Docket  No.  9255  (Jan.  12,  1993).  A  previously  obtained  settlement 
in  an  FCRA  case  against  another  of  the  large  credit  bureaus  was  also  amended  to  address  the 
practice  of  target  marketing.  FTC  v.  TRW  Inc.,  Civ.  No.  3-91-CV2661-H  (N.D.  Tex.  amended 
settlement  Jan.  14,  1993). 

*°  W.I.D.A,  FTC  Docket  No.  D-9258  (administrative  complaint  filed  May  6,  1993);  I.R.S.C, 
Inc.,  FTC  Docket  No.  C-3422  (consent  order,  April  16,  1993);  CDB  Infotek,  FTC  Docket  No.  C- 
3423  (consent  order,  April  16,  1993);  Inter-Fact,  Inc..  FTC  Docket  No.  C-3424  (consent  order, 
April  16,  1993). 

■•1  Collins  Buick,  FTC  Docket  No.  C-3426  (consent  order,  May  12,  1993)  (Truth  in  ending  Act); 
U.S.  V.  Payne  Weber  Mortgage,  No.  WH  92-2921  (D.C.  Md.  filed  Oct  16,  1992)  (consent  judg- 
ment with  $10,000  penalty;  ECOA  violations);  FTC  v.  Cohen,  Civ.  No.  92-3777ER  (CD.  Cal. 
June  24,  1992)  (consent  judgment  with  $100,00()  civil  penalty;  Fair  Debt  Collection  Practices 


The  Commission  also  has  a  vigorous  program  of  enforcement  for  our  trade  regula- 
tion rules,  including  the  Franchise  Rule,  which  is  a  priority  for  the  Commission.  In 
the  past  year  the  Commission  has  authorized  the  filing  of  eight  cases  alleging  viola- 
tion of  the  Franchise  Rule.'*^  We  have  also  brought  many  recent  cases  enforcmg  our 
Used  Car  Rule.*^  The  Commission  also  enforces  the  Funeral  Rule,  Octane  Posting 
Rule,  Insulation  R-Value  Rule,  Mail  Order  Rule,  and  Door-to-Door  Sales  Rule.'"  In 
addition  to  our  efforts  to  enforce  existing  rules,  we  are  completing  a  mandator  re- 
view proceeding  to  amend  the  Funeral  Rule  and  also  a  proceeding  to  amend  the 
Mail  Order  rule  to  extend  its  coverage  to  telephone  sales. 

Finally  with  regard  to  the  Commission's  consumer  protection  mission,  the  Com- 
mission has  been  given  several  new  rulemaking  obligations  under  recently  enacted 
legislation.  The  first  of  these  is  the  Telephone  Disclosure  and  Dispute  Resolution 
Act  (the  "900  Number  Act").*^  The  900  Number  Act  requires  the  FTC  to  adopt  rules 
governing  advertising  of  900  number  services,  establishing  standards  for  pay-per- 
call  services,  and  prescribing  dispute  remedies,  similar  to  those  embodied  in  the 
Fair  Credit  Billing  Act,**  for  900  number  billing  disputes.  Pursuant  to  the  900 
Number  Act,  the  Q)mmission  initiated  a  rulemaking  late  last  year  and  issued  a  pro- 
posed rule  governing  the  900  number  industry  on  March  10,  1993.  The  comment  pe- 
riod closed  April  9,  1993,  and  the  Commission's  staff  is  currently  analyzing  the  com- 
ments received.  The  statute  requires  that  a  final  rule  be  adopted  by  July  26,  1993, 
and  we  are  well  on  the  way  te  meeting  that  deadline. 

Similarly,  pursuant  to  the  Energy  Policy  Act  of  1992,*'  the  Commission  has  initi- 
ated several  rulemaking  proceedings.  The  Enercy  Policy  Act  directs  the  Conunission 
to  extend  its  Octane  Rule  to  all  liauid  auto  fuelB  requiring  posting  and  certification 
requirements,  and  to  prescribe  laoeling  rules  for  plumbing  products  and  fixtures 
and  for  incandescent  and  fluorescent  lamps.  Accordingly,  proposed  amendments  to 
the  Octane  Rule**  were  published  March  26,  1993,  and  the  comment  period  closed 
May  10,  1993.  The  statute  requires  that  a  final  rule  be  adopted  by  July  21,  1993. 
Amendments  to  the  Appliance  Labeling  Rule*^  regarding  plumbing  products  and 
fixtures  were  publishea  in  the  Federal  Register  May  5,  1993,  and  the  comment  pe- 
riod closes  June  21,  1993.  The  statute  requires  a  final  rule  to  be  adopted  by  October 
24,  1993.  As  required  by  this  statute,  the  Commission's  staff  is  also  preparing  a  no- 
tice of  proposed  rulemaking  with  respect  to  incandescent  and  fluorescent  lamps;  a 
final  rule  is  required  to  be  adopted  by  April  1994.  The  Energy  Policy  Act  also  re- 
quires, inter  alia,  that  the  Commission  publish  a  notice  of  proposed  rulemaking  con- 
cerning labels  with  cost-benefit  information  for  alternative  ftiels  and  alternative  fiiel 
vehicles  by  April  1994  and  adopt  a  final  rule  within  one  year  aft^r  publication  of 
the  notice.^  The  Commission  is  proceeding  on  all  of  these  matters. 


Act  violations);  FTC  v.  D.C.  Credit  Services,  Inc.,  Civ.  No.  92-3778  (CD.  Cal.  June  24,  1992) 
(consent  judgment  with  $30,000  civil  penalty;  Fair  Debt  Collection  Practices  Act  violations). 

•2  E.g.,  FTC  V.  SneUing  and  Snelling,  Civ.  No.  3-93CV0921-G  (N.D.  Texas  filed  May  18,  1993) 
(consent  judgment;  $100,000  in  consumer  redress);  U.S.  v.  Gingiss,  No.  93-C2755  (N.D.  111.  May 
7,  1993)  (consent  judgment,  $25,000  in  civil  penalty);  FTC  v.  Intelepay,  No.  H92-2325  (S.D.  Tex. 
filed  April  27,  1993);  U.S.  v.  The  Building  Inspector  of  America,  No.  93-10838  (D.  Mass.  filed 
April  15,  1993);  FTC  v.  Car  Checkers,  Inc.,  Civ.  No.  93-623  (MLP)  (D.  N.J.  filed  Feb.  8,  1993); 
U.S.  v.  The  Bachman  Co.,  Inc.,  No.  92-7405  (E.D.  Pa.  Feb.  8,  1993)  (consent  order,  $30,000  civil 
penalty);  U.S.  v.  Telecomm,  Inc.,  Civil  No.  92-3797  (JWB)  (D.NJ.  Sept.  28,  1992)  (consent 
order);  U.S.  v.  Why  USA,  Civil  No.  92-1227  PHX  (D.  Ariz.  June  26,  1992)  (consent  order, 
$27,500  civil  penalty).  See  also  FTC  v.  Investment  Developments,  Inc.,  Civ.  No.  89-642  (E.D.  La. 
Dec.  13,  1990)  (order  of  $9.8  million  consumer  redress). 

"E.g.,  U.S.  V.  Croyste  Toyota,  Inc.  Civ.  No.  JFM-92-1935  (D.  Md.  July  10,  1992)  (Used  Car 
Rule,  consent  judgment  with  $22,500  civil  penalty).  The  used  car  market  affects  many  consum- 
ers. The  National  Automobile  Dealers  Association  reports  that  approximately  30  million  used 
vehicles  are  sold  yearly,  amounting  to  approximately  $150  billion  in  sales. 

**E.g.,  U.S.  v.  Valley  of  the  TempUs  Mortuaries,  Civ.  No.  9200731  (D.Haw.  Nov.  17,  1992) 
(Funeral  Rule,  consent  judgment  with  $90,000  civil  penalty);  FTC  v.  Wright  Companies,  Civ.  No. 
CV-S-92-157-HDM-RJ  (D.  Nev.  Feb.  25,  1992)  (Octane  Rule,  consent  judgment);  U.S.  v.  Tork 
&  Associates,  Inc.,  Civ  No.  H-92-1280  (S.D.  Tex.,  filed  April  24,  1992)  (Door-to-Door  Sales  Rule); 
U.S.  v.  Ralston  Purina  Co.,  Civ.  No.  4:92CV01088  ELF  (E.D.  Mo.  June  10,  1992)  (Mail  Order 
Rule,  consent  judgment  with  $90,000  civil  penalty);  U.S.  v.  Le  Clair  Industries,  Inc.,  Civ.  No. 
3:92-CV-012-B-D  (N.D.  Miss.  Jan.  29,  1992)  (R- Value  Rule,  consent  judgment  with  $5000  civil 

*»Pub'.  L.  No.  102-556,  106  Stat  4181  (1992). 
•^  15  U.S.C,  §  1666  et.  seq. 
«Pub  L.  No.  102^186,  106  Stat.  2776  (1992). 
«  16  C.F.R.  Part  306. 
*»  16  C.F.R.  Part  305. 

"^  Pursuant  to  the  Energy  Policy  Act,  the  Commission  is  also  preparing  a  study  of  the  need 
for  a  national  uniform  fuel  pump  label  consolidating  information  required  to  be  on  fuel  pumps 
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While  the  Commission  believes  its  unique  focus  on  consumer  protection  allows  the 
agency  to  perform  a  beneficial  role  in  these  rulemakings,  such  rulemaking  require- 
ments entail  the  use  of  substantial  resources.'^^  Continued  expansion  of  the  Commis- 
sion's responsibilities  through  specialized  legislation  may  have  the  unintended  effect 
of  significantly  reducing  the  agency's  ability  to  concentrate  its  law  enforcement  ef- 
forts with  maximum  efficiency  in  response  to  changing  needs  in  other  areas  in 
which  the  agency  has  been  authorized  to  act,  such  as  deceptive  advertising  and  mar- 
keting practices,  unlawful  credit  practices,  and  schemes  designed  to  defraud  or  oth- 
erwise take  unfair  advantage  of  vulnerable  consumers. 

COMPETITION 

The  basic  purpose  of  our  competition  mission  is  to  preserve  the  benefits  of  com- 
petitive mariiets  for  consumers  by  enforcing  the  FTC  Act  and  the  Clayton  Act.  Com- 
petition that  is  allowed  to  flourish  unimpeded  by  anticompetitive  practices  promotes 
greater  choice,  more  innovation,  higher  quality  and  lower  prices  for  consumers.  The 
Commission's  antitrust  enforcement  program  is  aimed  at  preventing  or  eliminating 
unlawful  restraints  on  competition  resulting  from  anticompetitive  mergers  or  acqui- 
sitions, as  well  as  from  collusion,  monopolistic  and  other  anticompetitive  single-firm 
behavior,  and  other  activities  that  distort  the  workings  of  a  free  and  fair  market- 
place. 

In  recent  years,  antitrust  law  has  faced  a  variety  of  new  challenges,  as  it  has  been 
applied  in  new  and  different  markets  and  as  traditional  markets  have  been  re- 
shaped by  an  increasingly  global  economy,  technological  developments,  and  evolving 
governmental  policies.  The  flexibility  of  antitrust  law  and  its  benefits  to  the  Amer- 
ican people  are  well  illustrated  by  the  Commission's  health  care  program,  but  other 
recent  enforcement  actions  also  manifest  the  importance  of  a  firm  but  focused  anti- 
trust policy. 

Our  antitrust  initiatives  have  produced  a  number  of  significant  enforcement  ac- 
tions in  the  health  care  area.  The  Commission  recently  obtained  a  preliminary  in- 
junction to  prevent  the  merger  of  two  of  the  three  hospitals  in  Charlotte  County, 
Florida.^^  The  Commission  has  addressed  the  subject  of  hospital  competition  more 
fully  in  previous  testimony.^  Today  I  will  note  only  that  oojective  analyses  have 
concluded  that  sound  antitrust  enforcement  is  neither  a  threat  nor  a  deterrent  to 
procompetitive  collaboration  among  hospitals.'^  And  although  we  hear  that  hospital 
competition  only  leads  to  costly  and  wasteful  duplication,  in  at  least  one  case,  the 
Commission  has  found  substantial  evidence  to  the  contrary,  including  internal  hos- 
pital documents  stating  that  "increasing  competition  in  the  health  care  sector  *  *  * 
will  allow  natural  market  forces  to  slow  the  price  spiral."  ^^  While  many  hospital 
consolidations  are  efficient — that  is  one  reason  we  nave  challenged  few  hospital 
mergers  and  no  hospital  joint  ventures — we  believe  that  our  sound  antitrust  enforce- 
ment benefits  consumers  by  protecting  the  ability  of  individuals  and  health  care  in- 
surers to  choose  among  competing  hospitals. 

In  another  important  health  care  case,  the  Commission  last  year  approved  as  final 
a  consent  agreement  with  Sandoz  Pharmaceuticals  to  settle  charges  that  the  com- 
pany unlawfully  required  purchasers  of  its  schizophrenia  drug  also  to  buy  distribu- 
tion and  patient  monitoring  services  arranged  by  Sandoz.'^®  The  consent  requires 
Sandoz  to  "unbundle"  the  distribution  and  monitoring  of  its  product.  The  U.S.  De- 
partment of  Veterans  Affairs  estimated  cost  savings  of  $20  million  per  year  from 
monitoring  its  own  patients. 


by  federal  law.  After  opportunity  for  public  comment,  a  report  is  to  be  provided  to  Congress  by 
October  24,  1993. 

*^  Pending  legislation  to  govern  the  telemarketing  industry  similarly  requires  Commission 
rulemaking.  H.R.  868,  'The  Consumer  Protection  Telemarketing  Act,"  was  passed  by  the  House 
on  March  2,  1993.  A  similar  bill,  S.  568,  "The  Telemarketing  and  Consumer  Fraud  and  Abuse 
Prevention  Act,"  has  been  introduced  in  the  Senate. 

^'FTC  V.  Columbia  Hospital  Corp..  Civ.  Ac.  No.  93-^0-CIV-FTM-23D  (M.D.  Fla.)  (prelimi- 
nary injunction  issued  May  5,  1993). 

"Commission  testimony  concerning  this  issue  was  presented  on  March  23,  1993  before  the 
Subcommittee  on  Antitrust,  Monopolies  and  Business  Rights,  Senate  Committee  on  the  Judici- 
ary, and  on  May  7,  1993  before  the  Subcommittee  on  Medicare  and  Long  Term  Care,  Senate 
Finance  Committee. 

^  See  "Mergers  Thrive  Despite  Wailing  About  Adversity,"  Modem  Healthcare,  Oct.  12,  1992, 
at  30;  Department  of  Health  &  Human  Services,  Report  of  the  Secretary's  Task  Force  on  Hos- 
pital Mergers,  at  9,  1 1  (Jan.  1993). 

"See  Hospital  Corp  of  America,  106  F.T.C.  361,  482  (1985),  afPd,  807  F.2d  1381  (7th  Cir. 
1986),  cert  denied,  481  U.S.  1038  (1987). 

'^Sandoz  Pharmaceuticals  Corp.,  FTC  Docket  No.  C-3385  (consent  order,  July  28,  1992). 


The  Commission  also  seeks  to  ensure  that  taxpayer-funded  programs  do  not  face 
anticompetitive  activities  that  may  increase  prices  to  consumers.  One  recent  exam- 
ple is  the  Commission's  acceptance  of  settlements  with  two  of  the  three  leading  pro- 
ducers of  infant  formula,  Mead  Johnson  &  Company  and  American  Home  Products, 
and  the  issuance  of  complaints  against  the  third,  Abbott  Laboratories.  Mead  John- 
son and  American  Home  Products  agreed  to  settle  charges  of  unilateral  anticompeti- 
tive conduct  in  connection  with  bidding  on  a  contract  to  provide  Puerto  Rico  infant 
formula  under  the  "WIC  program,"  the  federally-subsidized  Special  Supplemental 
Food  Program  for  Women,  Infants  and  Children.  These  firms  must  provide  restitu- 
tion totalling  3.6  million  pounds  of  powdered  infant  formula  (with  a  wholesale  value 
of  about  $25  million)  to  the  U.S.  Department  of  Agriculture,  which  administers  the 
WIC  program.''  The  settlements  mark  the  first  time  the  Commission  has  used  Sec- 
tion 13(b)  of  the  FTC  Act  to  obtain  restitution  in  an  antitrust  case. 

The  federal  court  complaint  filed  against  Abbott  Laboratories,  the  largest  of  the 
three  infant  formula  producers,  alleges  that  Abbott  conspired  to  fix  prices  on  the 
Puerto  Rico  WIC  bid.*®  The  federal  court  litigation  against  Abbott  is  ongoing,  and 
the  Conmiission  has  indicated  an  intention  to  seek  under  section  13(b)  of  the  FTC 
Act,  among  other  relief,  additional  restitution  for  the  losses  allegedly  sustained  by 
the  U.S.  government  as  a  result  of  Abbott's  conduct.  The  Commission  also  issued 
an  administrative  complaint  against  Abbott,  alleging  that  Abbot  conspired  to  refrain 
from  advertising  formula  directly  to  consumers.'^ 

The  infant  formula  and  Sandoz  cases  are  important  individual  cases,  but  we  want 
to  stress  that  for  over  a  decade  the  Commission's  health  care  program  has  focused 
directly  on  preventing  illegal  price  increases  and,  perhaps  more  important,  prevent- 
ing illegal  conduct  by  provider  groups  to  deter  development  of  managed  care  plans 
and  cost-containment  by  third-party  payers.  Recently,  the  Commission  completed  a 
series  of  cases  challenging  alleged  group  boycotts  by  pharmacy  chains  to  defeat  cost- 
containment  and  obtain  higher  reimbursement  rates  for  dispensing  pharmaceuticals 
to  New  Yorii  State  Government  employees.^  In  the  final  case,  which  went  into  ad- 
ministrative litigation,  the  Commission  adopted  the  Administrative  Law  Judge's  de- 
cision, finding  that  the  boycott  cost  New  Yoric  State  about  $7  million.®^  Since  the 
Commission's  enforcement  actions,  the  state  has  secured  lower  reimbursement 
rates. 

Outside  the  health  care  field,  some  of  the  Commission's  important  non-merger 
cases  have  involved  solicitations  to  fix  prices.®^  Three  recent  cases  invoke  that  por- 
tion of  our  FTC  Act  authority  that  goes  beyond  the  Sherman  Act,  challenging  con- 
duct that  is  referred  to  as  an  "invitation  to  collude."  These  cases  are  important  be- 
cause they  seek  to  halt  attempted  price-fixing  by  competitors,  that  are  not  engaged 
in  legitimate  joint  activities,  joint  ventures,  or  mergers.  These  cases  challenge  con- 
duct even  where  an  agreement  to  fix  prices  is  not  reached.  Previously,  to  challenge 
attempted  price-fixing,  the  government  had  to  determine  that  if  an  agreement  had 
been  reached,  the  parties  would  have  monopolized  or  succeeded  in  attempting  to  mo- 
nopolize the  market  in  violation  of  Section  2  of  the  Sherman  Act.^  The  three  cases 
listed  below  do  not  allege  that  the  invitations  to  collude  constituted  a  monopoly  or 
attempted  monopolization.  The  standard  under  Section  5  of  the  FTC  Act  goes  be- 
yond the  traditional  antitrust  tools  of  Section  2  of  the  Sherman  Act  to  challenge 
such  activities.  The  complaint  in  Quality  Trailer  Products  Corp.®*  alleges  that  the 


'^TTC  V.  Mead  Johnson  &  Co..  No.  92-1366  (D.D.C.  June  11,  1992)  (consent  order);  FTC  v. 
American  Home  Products  Corp.,  No.  92-1365  (D.D.C.  June  11,  1992)  (consent  order).  See  5 
Trade  Reg.  Rep.  (CCH)  123,209  (June  11,  1992). 

"The  federal  court  complaint  alleges  a  conspiracy  to  fix  prices.  FTC  v.  Abbott  Laboratories, 
1992-2  Trade  Cas.  (CCH)  169,996  (D.D.C.  1992).  (Commissioner  Azcuenaga  concurring  with  the 
conspiracy  allegation,  but  dissenting  with  respect  to  the  unilateral  conduct  allegation.) 

^Abbott  Laboratories,  FTC  Docket  No.  D-9253  (June  11,  1992)  (Commissioner  Azcuenaga 
concurring  in  the  administrative  complaint  insofar  as  it  alleged  a  conspiracy.) 

''^Peterson  Drug  Co.,  FTC  Docket  No.  D-9227  (final  order.  April  22,  1992). 

"  Id.  at  57. 

"'In  other  cases,  the  Commission  gave  final  approval  to  a  consent  agreement  with  three 
school  bus  transportation  companies  to  settle  charges  that  they  allocated  the  market  and  ille- 
gally restrained  price  competition  by  submitting  a  joint  bid  in  the  gxiise  of  a  joint  venture.  B 
&  J  School  Bus  Service,  Inc.,  FTC  Docket  No.  C-3425  (consent  order,  April  22,  1993)  (Commis- 
sioner Azcuenaga  dissenting  on  the  ground  that  the  remedy  was  inadequate).  The  Commission 
also  recently  approved  a  consent  agreement  settling  charges  that  a  real  estate  multiple  listing 
service  illegally  refused  to  publish  exclusive  agency  listings  and  restricted  membership  in  the 
service.  Realty  Computer  Associates,  Inc.,  FTC  Docket  No.  C-3405  (consent  order,  Nov.  23, 
1992). 

^  U.S.  V.  American  Airlines,  743  F.2d  1114  (5th  Cir.  1984). 

•*  FTC  Docket  No.  C-3403  (consent  order,  Nov.  5,  1992). 
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respondent  invited  a  competitor  to  fix  prices,  that  acceptance  would  have  constituted 
an  agreement  in  restraint  of  trade,  and  that  making  the  offer  was  an  unfair  method 
of  competition.  The  two  other  cases  ^  differ  in  that  the  complaints  allege  that  the 
maricets  are  highly  concentrated,  but  like  Quality  Trailer  they  do  not  allege  that  ac- 
ceptance of  the  invitation  to  collude  would  have  produced  a  monopoly. 

Another  antitrust  area  in  which  the  Commission  has  taken  enforcement  action  is 
resale  price  maintenance.  In  the  past  eighteen  months,  the  Commission  approved 
two  consent  orders  settling  allegations  of  price  fixing  agreements  between  suppliers 
and  distributors  or  retailers  concerning  resale  prices  of  the  supplier's  goods.^  Addi- 
tional resale  price  maintenance  investigations  are  ongoing. 

A  final  antitrust  action  of  note  is  the  Supreme  Ck)urt^s  recent  affirmance  of  the 
Commission's  decision  in  the  Ticor  case,  involving  the  "state  action"  exemption  from 
the  antitrust  laws.®'^  In  that  case,  the  Commission  had  found  that  five  major  na- 
tional title  insurance  companies  illegally  conspired  to  fix  prices  for  title  search  and 
examination  services,  and  that  their  actions  in  some  states  were  not  exempt  "state 
action"  because  the  states  did  not  actively  supervise  their  activities.  The  Supreme 
Court,  reversing  the  Third  Circuit's  holding  that  a  staffed  and  fiinded  regulatory 
program  satisfied  the  active  supervision  component  of  the  "state  action"  test,  agreed 
with  the  Contunission  that  the  mere  possibility  of  review  of  private  anticompetitive 
conduct  by  state  regulatory  officials  is  no  substitute  for  actual  review.^ 

Turning  now  to  the  Commission's  activities  to  prevent  illegal  mergers  and  acquisi- 
tions, I  should  begin  by  noting  that  the  Commission's  activity  in  this  area  consists 
primarily  of  premerger  review  under  the  Hart-Scott-Rodino  provisions  of  the  Clay- 
ton Act.  Under  those  provisions,  the  Commission  and  the  Department  of  Justice 
share  responsibility  for  reviewing  premerger  notification  filings  that  parties  must 
submit.  This  review  allows  the  agencies  to  challenge  anticompetitive  mergers  before 
the  firms'  assets  are  combined  and  the  "eggs  are  inextricably  scrambled." 

In  fiscal  year  1992,  we  received  over  1,500  premerger  filings,  and  this  year  filings 
are  coming  in  at  a  somewhat  higher  rate.  All  of  the  filings  are  reviewed  by  the  Com- 
mission's Bureau  of  Competition,  and  some  require  a  full  investigation  including  the 
issuance  of  requests  for  additional  information.  The  Commission  also  polices  compli- 
ance with  the  filing  requirements,  and  in  two  compliance  cases  settled  in  the  last 
year  the  Commission  obtained  civil  penalties  of  over  $2.7  million.^  Furthermore,  in 
June  1992,  the  Ninth  Circuit  affirmed  a  $4  million  civil  penalty  against  Louisiana 
Pacific  Corporation  for  violating  a  Commission  order  requiring  divestiture  of  a  fiber- 
board  plant.''" 

The  Commission  has  reviewed  a  number  of  defense  industry  mergers  in  recent 
years,  saving  the  Government  money  by  successfully  challenging  a  few,'^  but  find- 
ing most  unobjectionable  under  the  antitrust  laws.  Late  last  year,  the  Conamission 
obtained  an  injunction  blocking  the  proposed  acquisition  by  AUiant  Techsystems  of 
Olin  Corporation's  Ordnance  Division,  thereby  preventing  consolidation  of  the  only 
qualified  suppliers  of  several  types  of  ammunition  used  by  the  Army.  Before  the 
merger  was  announced,  the  Army  had  decided  that  due  to  a  decline  in  demand,  it 
would  select  a  single  supplier  for  120  millimeter  tank  ammunition  throu^  competi- 
tive bidding.  The  two  firms  then  agreed  to  a  merger  that  would  have  eliminated 
competition  on  the  tank  ammunition  and  other  bids.  The  firms  argued  that  competi- 
tive bidding  would  increase  the  Army's  costs,  and  that  the  Army  could  protect  itself 
from  monopolistic  price  increases,  but  the  Court  rejected  both  claims  and  concluded 
that  the  merger  could  increase  prices  by  as  much  as  $115  million.''^  The  federal 
district  court  neld  that  the  Department  of  the  Army  could  have  intervened  formally 
to  assert  a  fundamental  national  security  interest  to  be  balanced  against  the  public 


«>  YKK  (U.S.A),  Inc.,  FTC  File  No.  9110005  (consent  agreement  subject  to  final  approval,  Mar. 
25,  1993)  (Commissioner  Azcuenaga  dissenting);  AE  Clevite,  Inc.,  FTC  File  No.  9010166  (consent 
agreement  subject  to  final  approval,  Mar.  24,  1S>93)  (Commissioner  Azcuenaga  dissenting). 

^Nintendo  of  America,  Inc.,  FTC  Docket  No.  C-3350  (consent  order,  Nov.  14,  1991);  Kreepy 
Krauly,  U.S.A,  Inc.,  FTC  Docket  No.  C-3354  (consent  order,  Dec.  20,  1991). 

'TTC  V.  Ticor  TitU  Insurance  Co.,  112  S.  Ct.  2169  (1992). 

"*As  to  two  other  states,  Arizona  and  Connecticut,  the  Supreme  Court  remanded  the  matter 
to  the  Third  Circuit  for  factual  findings  consistent  with  its  opinion. 

»  United  States  v.  Beazer  pic,  1992-2  Trade  Cas.  (CCH)  1 69,923  (D.D.C.  Aug.  14,  1992)  (con- 
sent decree);  United  States  v.  Honickman,  1992-2  Trade  Cas.  (CCH)  %  70,018  (D.D.C.  1992)  (con- 

■^  United  States  v.  Louisiana-Pacific  Corporation,  967  F.2d  1372  (9th  Cir.  1992). 
■'iSee  FTC  v.  IMO  Industries  Inc.,  1992-2  Trade  Cas.  (CCH)  169,943  (D.D.C.  1989>,  FTC  v. 
PPG  Industries,  Inc..  798  F.2d  1500  (D.C.  Cir.  1986). 

'"FTC  V.  Alliant  Techsystems,  Inc.,  1992-2  Trade  Cas  (CCH)  170,047  (D.D.C.  Nov.  23,  1992). 
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interest  in  competition.  Since  the  Army  remained  neutral  as  to  the  competitive  con- 
sequences of  the  acquisition,  the  Court  granted  the  preliminary  injunction.'^ 

In  other  noteworthy  merger  activity,  the  Commission's  Vons  case'*  used  an  inno- 
vative approach  to  Section  5  of  the  FTC  Act  and  Section  7  of  the  Clayton  Act  to 
address  two  transactions  that  viewed  individually  did  not  eliminate  any  competi- 
tion, but  that  when  viewed  together  eliminated  a  competitor  in  San  Luis  Obispo, 
California.  The  Commission's  complaint  alleges  that  Vons  sold  its  supermarket  in 
San  his  Obispo  to  a  drug  store  company  despite  the  fact  that  other  supermarket 
chains  offered  more  money.  Vons'  next  proceeded  to  acquire  a  competitor's  super- 
maricets  in  San  Luis  Obispo.  Although  at  the  time  of  the  second  transaction  no  com- 
petitive overlap  existed,  taking  the  two  transactions  together  as  one,  the  Commis- 
sion's complaint  alleged  a  substantial  lessening  of  competition.  In  more  conventional 
merger  enforcement,  the  Commission  recently  issued  a  decision  finding  that,  the  ac- 
quisition by  Occidental  Petroleum  of  certain  assets  of  Tenneco  Polymers,  Inc.  is  like- 
ly to  eliminate  competition  in  three  polyvinyl  chloride  markets.''  Other  Commission 
enforcement  actions  have  involved  silver  alloy  products  used  by  dentists  in  treating 
cavities,'^  a  polymer  used  to  make  paint,"  a  hospital  in  the  Santa  Cruz,  California 
area,'®  gray  portland  cement,'®  conveyor  systems,®"  and  the  U.S.  markets  for  air 
freshener  and  furniture  care  products.®^ 

The  Commission's  merger  program  has  been  successful  in  court.  In  February,  the 
Ninth  Circuit  Court  of  Appeals  upheld  the  Commission's  finding  that  Olin  Corpora- 
tion's acquisition  of  certain  assets  from  FMC  Corporation  was  likely  substantially 
to  reduce  competition  in  U.S.  markets  for  dry  chemicals  used  for  sanitizing  swim- 
ming pools.®^ 

ECONOMICS 

The  Commission's  Bureau  of  Economics  continues  to  provide  support  for  the  hun- 
dreds of  consumer  protection  and  antitrust  matters  investigated  by  Commission 
staff.  Economic  input  is  particularly  indispensable  to  modem  antitrust  analysis,  and 
is  also  useful  in  calculating  appropriate  civil  penalties  for  violations  of  the  Commis- 
sion's rules  and  orders.  The  Bureau  also  provides  expert  witnesses  for  the  Commis- 
sion in  litigated  matters. 

In  addition  to  its  work  on  individual  cases,  the  Bureau  of  Economics  plays  an- 
other major  role  This  role  arises  from  Section  6  of  the  FTC  Act,  which  empowers 
the  Commission  to  investigate  the  "organization,  business,  conduct,  practices  and 
management"  of  businesses  and  industries  and  to  serve  the  public  interest  by, 
among  other  things,  making  public  information  that  it  obtains  and  develops  to  assist 
the  public,  other  government  agencies  and  Congress.  Under  this  authority,  the  Bu- 
reau of  Economics  frequently  is  authorized  by  the  Commission  to  provide  advice  and 
assistance  to  other  agencies  that  request  the  ConMnission's  guidance  on  a  wide  vari- 
ety of  topics  within  its  expertise.  This  advice  and  guidance  often  takes  the  form  of 
written  comments,  provided  upon  the  request  of  state  and  federal  authorities,  that 
examine  the  likely  economic  impact  of  proposed  legislation,  regulations,  or  policy  di- 
rections in  competition  and  consumer  protection  matters.®^  For  example,  the  Bureau 
of  Economics  worked  together  with  the  Bureau  of  Consumer  Protection  in  the  prepa- 
ration of  recent  comments  to  the  Food  and  Drug  Administration  on  its  proposed  reg- 
ulations under  the  NLEA. 

The  Bureau  of  Economics  also  provides  economic  analysis  of  competition  and 
consumer  protection  issues  in  published  reports.  For  example,  the  Bureau  this  past 


'3  Id.  at  169,177. 

'*  The  Vons  Companies,  Inc.,  FTC  Docket  No.  C-3391  (consent  order,  Ai;^.  7,  1992).  (Comnus- 
sioner  A2cuenaga  concurred  on  the  basis  of  Section  5  of  the  FTC  Act,  but  did  not  reach  the  ques- 
tion of  the  applicability  of  Section  7  of  the  Clayton  Act.) 

"^Occidental  Petroleum  Corp.,  FTC  Docket  No.  D-9205  (Dec.  22,  1992)  (final  order).  (Conuras- 
sioner  Owen  concurring  in  part  and  dissenting  in  part.  Commissioners  Starek  and  Yao  took  no 
part  in  the  decision.) 

''^Dentsply  International,  Inc.,  FTC  Docket  No.  C-3407  (consent  order,  Jan.  6,  1993)  (Conunis- 
sioner  Azcuenaga  concurring  in  the  enforcement  action  and  dissenting  from  the  decision  not  to 
seek  relief  in  additional  markets.) 

""Rohm  and  Haas  Company,  FTC  Docket  No.  C-3387  (consent  order,  July  31,  1992). 

''^Dominican  Santa  Cruz  Hospital,  FTC  File  No.  901-0069  (consent  agreement  subject  to  final 
approval,  March  18,  1993).  (Commissioners  Azcuenaga  and  Yao  dissenting.) 

^Hanson  PLC,  FTC  Docket  No.  C-3374  (consent  order.  Mar.  9,  1992). 

^Mannesmann,  A  G.,  FTC  Docket  No.  C-3378  (consent  order.  Mar.  24,  1992). 

^^S.C.  Johnson  &  Son,  Inc.,  FTC  Docket  No.  C-3418  (consent  order,  Mar.  16,  1993). 

«^Olin  Corp.  v.  FTC,  1993-1  Trade  Cas.  (CCH)  1 70,137  (9th  Cir.  Feb  26,  1993). 

*^  Copies  of  these  comments  are  routinely  sent  to  Congress  for  information. 
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September  released  an  analysis  of  the  pricing  strategies  of  department  stores.**  In 
April  of  1992,  the  Bureau  completed  a  study  examining  the  aftermath  of  mergers 
in  three  industries:  titanium  dioxide,  cement  and  corrugated  paperboard.*' 

PROVISIONS  OF  THE  REAUTHORIZATION  BILL 

The  Conmiission  has  operated  since  fiscal  year  1983  without  authorization  legisla- 
tion. Since  that  time,  the  agency  has  operated,  not  with  a  formal  legislative  man- 
date, but  through  a  series  of  appropriations  measures.  The  Commission  appreciates 
the  Subcommittee  members'  efforts  in  introducing  a  bill  to  reauthorize  the  Commis- 
sion. The  Commission  strongly  supports  reauthorization  legislation  and  is  pleased 
to  comment  on  the  current  draft  bill  pending  before  this  Subcommittee. 

As  it  has  in  the  past,  the  Commission  continues  to  support  a  "clean"  bill  reauthor- 
izing the  agency,  without  imposing  the  numerous  restrictions  that  appear  in  the 
FTC  Improvements  Act  of  1980  and  the  bills  introduced  in  the  past  sessions  of  Con- 
gress and  that  appear  again  in  the  draft  bill  now  before  this  Subcommittee.  To  that 
end,  the  Conmiission  would  prefer  a  bill  that  does  not  include  restrictions  on  its 
overall  authority  such  as  those  embodied  in  Section  3  (restricting  the  Commission's 
activities  concerning  agricultural  'cooperatives  and  marketing  orders)  and  Section  10 
(prohibiting  the  Commission  from  promulgating  trade  regulation  rules  governing  ad- 
vertising based  on  its  unfairness  jurisdiction).  Before  commenting  on  these  and 
other  individual  provisions  in  the  current  bill,  however,  this  statement  will  address 
a  problem  arising  from  the  inclusion  in  the  draft  bill  of  requirements  that  the  Com- 
mission prepare  and  submit  reports  to  Congress  on  a  variety  of  topics:  Resale  Price 
Maintenance  (Section  14),  Predatory  Pricing  Practices  (Section  15),  Internal  Re- 
source Allocation  (Section  17)  and  Federal-State  Cooperation  (Section  18).  All  of 
these  reports  would  be  due  within  six  or  nine  months  of  the  date  of  enactment  and 
in  some  instances,  multiple  reports  would  be  required  over  the  period  of  the  author- 
ization (Sections  14  and  15). 

Reports  such  as  those  included  in  the  draft  bill  oft«n  are  useful  in  developing  in- 
formation about  particular  acts  and  practices  that  may  be  unfair  or  deceptive  or 
may  constitute  unfair  methods  of  competition.  In  current  budgetary  circumstances, 
however,  the  Commission  is  seriously  concerned  that  these  reporting  requirements 
may  divert  already  scarce  resources  from  its  enforcement  activities,  thereby  reduc- 
ing the  effectiveness  of  the  agency's  efforts  to  control  fraud  and  deceit  in  the  market 
and  to  foster  competition.  TTie  Commission,  of  course,  always  stands  ready  to  re- 
spond to  requests  for  information  from  this  Subcommittee  and  others  that  make  offi- 
cial inquiries,  and,  should  Congress  decide  that  the  reports  included  in  the  draft  biU 
are  necessary,  the  Conmiission  would  comply. 

With  respect  to  the  report  on  resource  allocation  required  by  Section  17  of  the 
draft  bill,  the  Commission  submits  most,  if  not  all,  of  the  information  that  the  draft 
bile  would  require  to  be  included  in  the  resource  allocation  study  in  its  annual  budg- 
et submission  to  Congress.  In  addition,  the  Commission  is  pleased  to  share  informa- 
tion on  its  allocation  of  resources  with  the  Subcommittee  or  others  making  official 
requests.  It  urges,  however,  that  the  Subcommittee  reconsider  inclusion  of  a  special 
reporting  requirements  on  this  issue  in  the  bill. 

The  provisions  requiring  semiannual  reports  on  enforcement  efforts  in  resale  price 
maintenance  and  predatory  pricing  also  may  be  unnecessary  at  this  juncture.  In  re- 
cent years,  the  Commission  has  made  significant  enforcement  efforts  in  these  areas, 
and  it  recently  haa  issued  orders  in  two  resale  price  maintenance  cases.  In  addition, 
over  the  period  between  April  1,  1987  and  February  26,  1992,  the  Commission  de- 
scribed its  predatory  pricing  enforcement  in  semiannual  reports  to  the  House  and 
Senate  Commerce  Committees.^ 


**Bond  and  Murphy,  An  Analysis  of  Department  Store  Reference  Pricing  in  Metropolitan 
Washington,  September  1992. 

^  Schumann,  Rogers,  and  Reitzes,  Case  Studies  of  the  Price  EfTecte  of  Horizontal  Mergers, 
April  1992. 

**With  respect  to  the  report  on  federal-state  cooperation  in  Section  18  of  the  draft  bill,  the 
Staff  of  the  Commission  routinely  coordinate  investigations  and  prosecutions  with  state  law  en- 
forcement oflicials,  and  the  Commission  has  engaged  in  a  number  of  larger  projects  through  the 
National  Association  of  Attorneys  General  ("NAAG"),  including  joint  rule  enforcement  (e.g.,  the 
Commission's  Used  Car  'RR)  and  efTorts  to  stem  fraud  in  the  telemarketing,  credit  repair  and 
auto  repair  industries.  These  projects  reflect  the  enhanced  efficiency  in  allocation  of  law  enforce- 
ment responsibilities  between  the  Commission  and  the  states  that  the  reporting  requirement  on 
federal-state  cooperation  appears  to  address. 


COMMENTS  ON  SPECIFIC  SECTIONS  OF  THE  DRAFT  BILL 

Section  2— The  "State  Action"  Doctrine  Under  §5  of  the  FTC  Act 

Section  2  of  the  authorization  bill  would  make  the  "state  action"  doctrine,  devel- 
oped in  cases  under  the  Sherman  Act,  applicable  to  "unfair  methods  of  competition" 
cases  under  Section  5  of  the  FTC  Act.  The  state  action  doctrine  flows  from  Parker 
V.  Brown,^''  a  case  in  which  the  Supreme  Court  declined  to  apply  the  Sherman  Act 
to  state  action  because  Congress  had  not  clearly  indicated  its  intent  to  do  so.  The 
Conunission  does  not  dispute  the  applicability  of  the  state  action  doctrine  to  cases 
under  Section  5  and,  as  demonstrated,  by  the  Supreme  Court's  recent  decision  in 
FTC  V.  Ticor  Title  Ins.  Co.,^  the  courts  have  held  that  it  applies. 

The  Commission  questions  the  need  for  Section  2  of  the  proposed  bill  and  would 
ask  the  Committee  to  consider  carefully  the  advisability  of  grafting  judicial  prece- 
dent onto  the  FTC  Act.  If  the  Subcommittee  chooses  to  go  forward  with  this  amend- 
ment, the  Commission  reconmiends  that  the  Subcommittee  reaffirm  the  language  in 
the  1983  Senate  Commerce  Committee  report  to  the  effect  that  "as  courts  continue 
to  refine  and  develop  the  State  action  inununity,  these  refinements  and  changes 
apply  to  future  Commission  actions  as  well."^  Even  with  such  legislative  history, 
however,  any  Congressional  action  may  inadvertently  inject  an  element  of  uncer- 
tainty about  the  relationship  of  future  Sherman  Act  state  action  cases  to  the  FTC 
Act. 

Section  3 -Agricultural  Cooperatives 

The  Commission  generally  opposes  special  exemptions  from  its  jurisdiction,  and 
it  therefore  opposes  Section  3  of  the  authorization  bill,  which  would  restrict  the 
Commission's  activities  concerning  agricultural  cooperatives  and  marketing  orders. 
The  Commission  does  not  object  to  language  in  proposed  Section  24(a)  dealing  with 
"prosecution"  of  agricultural  cooperatives,  since  the  ban  on  Commission  action  is  co- 
extensive with  the  exemption  already  contained  in  the  Capper-Volstead  Act,  7 
U.S.C.  §291  et  seq.  Nonetheless,  the  Commission  is  concerned  that  reference  in  this 
section  of  the  bill  to  "investigation"  could  be  read  to  limit  activities  that  the  Com- 
mission is  otherwise  authorized  to  perform.  The  Commission  strongly  objects  to  both 
the  reference  to  "study"  in  proposed  Section  24(a)  and  to  the  entirety  of  proposed 
Section  24(b),  as  unwarranted  limitations  on  the  Commission's  ability  to  perform  fls 
usual  function  of  preparing  reports  on  important  sectors  of  the  economy  to  inform 
the  Commission's  resource  allocation  decisions  and  to  benefit  consumers,  business, 
and  policymakers. 

Section  4— Repeal  of  Existing  §  18(h)  of  the  FTC  Act 

The  Commission  does  not  oppose  repeal  of  Section  18(h)  of  the  FTC  Act,  which 
provides  compensation  for  attorneys  fees,  expert  witness  fees,  and  other  costs  of  par- 
ticipating in  a  rulemaking  proceeding  under  §  18  to  persons  representing  interests 
whose  participation  is  necessary  for  a  fair  determination  of  such  proceeding  and  who 
would  otherwise  not  be  adequately  represented. 

Section  5 — Proceedings  Subsequent  to  Orders 

(Currently,  Section  5(mXlKB)  of  the  FTC  Act  provides  that,  if  the  Clommission 
has  determined  in  an  administrative  proceeding  that  an  act  or  practice  is  unfair  or 
deceptive,  and  has  issued  a  final  cease-and-desist  order  with  respect  to  that  act  or 
practice,  the  Commission  may  seek  civil  penalties  against  a  person  who  engages  in 
a  practice  with  actual  knowledge  that  the  act  or  practice  is  unfair  or  deceptive 
under  Section  5(a)(1)  of  the  FTC  Act,  even  if  that  person  was  not  a  party  to  the 
original  action  that  resulted  in  the  cease-and-desist  order.  Section  5(m)  (2)  of  the 
FTC  Act  specifically  states  that  in  such  a  civil  penalty  action,  issues  of  fact  are  to 
be  tried  de  novo. 

The  draft  bill  would  make  clear  that,  in  such  a  civil  penalty  case,  where  the  de- 
fendant was  not  a  party  to  the  earlier  case,  the  court  (on  request  of  the  defendant) 
would  review  also  the  correctness  of  the  earlier  legal  determination  and  its  applica- 
bility to  the  case  before  it.  This  clarification  would  codify  existing  case  law,^  and 
is    consistent    with    the    Commission's    longstanding    interpretation    of    Section 

"317  U.S.  341(1943). 
«*112  S.Ct.  2169(1992). 

«»S.  Rep.  No.  98-215,  98th  Cong.,  Ist  Sees,  at  10  (Sept  1,  1983). 

"C/.S.  V.  Braswell,  Inc.  1981-2  Trade  Cas.  (CCH)  164,325  (N.D.  Ga.  1981);  U.S.  v.  AUUd 
Publishers  Service,  Inc.,  1982-3  Trade  Cas.  (CCH)  1 64,983  (E.D.  Ca.  1982). 
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5(mXl)(B).  To  the  extent  that  there  may  still  be  concern  about  the  certainty  of  this 
interpretation,  such  a  provision  may  be  useful  to  allay  such  concern.®^ 

The  draft  bill  also  would  make  clear  that  a  consent  order  could  not  form  the  basis 
for  a  civil  penalty  action  against  a  target  that  was  not  a  party  to  the  consent  order. 
This  also  is  consistent  with  the  Commission's  long-standing  interpretation  of  the  ex- 
isting statutory  provision. 

Section  6-Limitation  of  Rulemaking  Authority  to  Prevalent  Unfair  or  Deceptive  Acts 
or  Practices 

Section  6  of  the  draft  bill  would  limit  the  Commission's  authority  to  issue  a  notice 
of  proposed  rulemaking  under  Section  18  of  the  FTC  Act  to  situations  where  the 
Commission  has  reason  to  believe,  based  on  issued  cease  and  desist  orders  or  other 
information,  that  the  targeted  practice  is  prevalent.  The  Commission  believes  that 
rulemaking  to  impose  remedies  of  industry-wide  application  is  appropriate  only 
where  unfair  or  deceptive  practices  targeted  by  a  proposed  rule  are  prevalent.  In 
fact,  Section  18(dXl)  of  the  FTC  Act  currently  reqiiU^s  the  Commission  to  address 
the  issue  of  "prevalence"  of  the  targeted  practice  in  the  statement  of  basis  and  pur- 

f>ose  that  must  acconipany  issuance  of  any  such  rule.  While  the  Conmiission  be- 
ieves,  therefore,  that  Section  6  of  the  draft  bUl  is  unnecessary,  it  supports  the  prin- 
ciple it  embodies. 

Section  7 — Effective  Date  of  Orders  with  Divestiture  Remedies 

Section  7  of  the  reauthorization  bill  would  amend  Section  5(g)  of  the  FTC  Act  to 
provide  that  FTC  orders  would  become  effective  sixty  days  after  the  order  is  served, 
regardless  of  any  petition  for  review,  unless  the  Commission  or  the  appropriate 
court  affirmatively  determines  to  stay  the  order.  However,  order  provisions  reauir- 
ing  divestiture  would  continue  to  be  stayed  automatically  until  review  is  complete. 
The  Conamission  has  strongly  favored  such  an  amendment  in  the  past,  and  contin- 
ues to  do  so. 

Section  8 — CIDs  in  Antitrust  Investigations:  Expansion  of  CID  Authority  to  Cover 
Tangible  Things 

The  Commission  supports  section  8(a)  of  the  bill,  which  would  supplement  the 
Commission's  investigatory  power  by  authorizing  the  Commission  to  issue  CIDs  in 
antitrust  investigations.  CIDs  are  currently  used  in  civil  cases  by  the  Antitrust  Divi- 
sion of  the  Department  of  Justice  and  by  the  Commission's  Bureau  of  Consumer 
Protection  in  non-antitrust  investigations.  Although  the  Commission  may,  and  regu- 
larly does,  issue  subpoenas  in  antitrust  investigations  to  compel  the  production  of 
documents  and  the  attendance  of  witnesses  to  give  testimony,  the  authority  to  issue 
CIDs  would  fill  gaps  in  our  subpoena  authority.  Specifically,  CIDs  may  be  used  to 
compel  answers  to  written  interrogatories,  and  they  may  be  served  outside  the  terri- 
torial jurisdiction  of  the  U.S.  courts,  consistent  with  the  Federsd  Rules  of  Civil  Pro- 
cedure. Supplementing  the  Commission's  subpoena  authority  with  CID  authority 
could  therefore  enhance  our  ability  to  investigate  possible  antitrust  violations. 

The  Commission  also  strongly  supports  Section  8(b)  of  the  draft  bill,  which  would 
expand  the  scope  of  the  Commission's  CID  authority  to  include  obtaining  tangible 
things.^^  This  would  clarify  that  the  Commission  in  a  telemarketing  fraud  investiga- 
tion, for  example,  could  obtain  production  of  rare  coins,  purported  fake  lithographs, 
or  other  items  for  expert  appraisal  or  other  purposes. 

Section  9 — Amendment  of  §21  of  the  FTC  Act  to  Cover  Tangible  Things  Under  Exist- 
ing Confidentiality  Procedures 

The  Commission  supports  Section  9  of  the  draft  bill,  which  would  amend  the  con- 
fidentiality provisions  contained  in  Section  21  of  the  FTC  Act  to  encompass  tangible 
things.  This  provision  would  appropriately  complement  the  expansion  of  the  Com- 
mission's CID  authority  under  Section  8(b)  of  the  draft  bill. 


*^The  Commission  does  not  interpret  the  language  of  the  draft  bill  to  authorize  a  reviewing 
court,  in  the  event  it  were  to  conclude  that  the  l^al  determination  underlying  that  earlier  order 
was  incorrect,  to  reopen  and  invalidate  the  earlier  order.  The  Commission  believes  that  the  draft 
bill  correctly  does  not  authorize  such  action  by  a  reviewing  court  because  it  expressly  limits  such 
review  to  "the  determination  of  law  made  by  the  Commission  [in  the  earlier  proceeding]  that 
the  act  or  practice  which  was  the  subject  of  such  proceeding  constituted  an  unfair  or  deceptive 
act  or  practice."  Thus,  the  scope  of  review  is  confined  to  the  specified  legal  determination  in  the 
earlier  decision,  and  does  not  encompass  the  order  as  a  whole,  and  the  district  court's  review 
would  not  afTect  the  validity  of  the  order  in  the  earlier  proceeding.  Based  upon  this  interpreta- 
tion, the  Commission  does  not  oppose  this  provision  of  the  draft  bill. 

**The  Commission  also  supf>orted  provisions  expanding  providing  the  agency  with  authority 
to  obtain  physical  evidence  through  civil  investigative  demands,  in  the  context  of  pending  legis- 
lation governing  fraudulent  telemarketing.  Section  7  of  S.  568. 
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Section  10 — Definition  of  Unfair  Acts  or  Practices 

Section  10,  which  defines  unfair  acts  or  practices,  is  taken  from  the  criteria  ar- 
ticulated in  the  Commission's  Policy  Statement  on  Unfairness  ("Unfairness  State- 
ment")'^ and  from  subsequent  Commission  case  law  on  unfairness  in  which  the  Un- 
fairness Statement  has  been  interpreted  and  applied.  Because  the  definition  in  the 
bill  is  taken  from  the  definition  in  Commission  policy  and  case  law.  Section  10  is 
unnecessary,  but  for  the  same  reason,  the  Commission  does  not  oppose  Section  10.** 

Section  11 — Limitation  of  Rulemaking  Authority  to  Prohibit  Promulgation  of  Adver- 
tising Rules  Based  Upon  Unfairness 

As  already  stated,  the  Commission  generally  opposes  restrictions  on  its  authority, 
and,  therefore,  it  does  not  support  this  provision. 

Section  12 — Service  of  Process 

Section  12  of  the  draft  bill  would  address  venue  problems  the  Commission  has  ex- 

f>erienced  in  cases  brought  under  Section  13(b)  of  the  FTC  Act.  S-2ctions  13  (a)  and 
b)  authorize  Commission  actions  in  district  court  for  preliminary  and  permanent 
injunctive  relief  for  violations  of  the  FTC  Act.  Currently,  section  13  provides  that 
suits  under  that  provision  "shall  be  brought  in  the  district  in  which  *  *  *  [the]  per- 
son, partnership,  or  corporation  resides  or  transacts  business."  This  venue  require- 
ment can  create  significant  problems  in  suits  involving  multiple  defendants  who  do 
not  all  reside  or  dolausiness  in  a  single  district.  In  these  situations,  the  Commission 
may  be  forced  to  fife  separate  suits  in  difTerent  districts,  even  though  the  case  in- 
volves a  single  set  of  transactions.  Section  12  of  the  draft  bill  would  clarify  the  Com- 
mission's authority  to  bring  a  suit  not  only  where  defendants  reside  or  transact 
business,  but  also  wherever  venue  is  proper  under  28  U.S.  C.  §  1391.  The  draft  bill 
would  also  permit  all  defendants  to  be  joined  in  one  district  as  "the  interests  of  jus- 
tice require,"  regardless  of  whether  they  reside  or  transact  business  in  the  district 
in  whicn  the  suit  is  brought.  This  provision  would  allow  for  more  efficient  litigation 
of  such  cases.  The  Conmiission  has  consistently  supported  expanded  venue  in  earlier 
reauthorization  efforts  and  continues  this  support  today. 

The  Commission  also  strongly  supports  tne  related  service  of  process  provisions 
in  section  12  of  the  draft  bill.  This  provision  would  amend  the  FTC  Act  to  allow 
service  of  process  in  13  (a)  and  (b)  cases  on  "any  person,  partnership,  or  corporation 
wherever  it  may  be  found"  and  would  specify  manner  oi  service  authorized.  These 
provisions  of  the  draft  bUl  would  allow  ejctraterritoriad  service  as  necessary. 

Section  13 — Physical  Evidence  and  CIDs 

In  addition  to  the  draft  bill's  expansion  of  the  Commission's  CID  authority,  in  Sec- 
tion 8(b),  to  encompass  tangible  things,  Section  13  specifically  expands  the  authority 
to  cover  "physical  evidence,"  defined  as  "any  object  or  device,  including  any  medial 
device,  food  product,  drug,  nutritional  product,  cosmetic  product,  or  audio  or  video 
recording."  The  Commission  believes  that  this  section  is  unnecessary,  since  the 
types  of^evidence  enumerated  within  the  definition  of  "physical  evidence"  would 
seem  to  be  covered  by  the  very  broad  term  "tangible  things"  employed  in  Section 
8(b)  of  the  draft  bill. 

Section  16 — Notice  of  Proposed  Advocacy  Comments 

The  draft  bill  contains  provisions  requiring  notice  of  all  advocacy  actions  (state- 
ments, testimony,  or,  as  they  once  were  termed,  "interventions")  to  appropriate  con- 
gressional committees  "at  least  sixty  days  before  any  such  propxjsea  action,  or  if 
such  advance  notice  is  not  practicable,  as  far  in  advance  of  such  proposed  action  as 
is  practicable."  The  notice  would  identify  the  recipient  agency,  give  the  date  of  the 
action,  and  provide  a  concise  statement  of  the  nature  anapurpose  of  the  action,  and 
in  any  case  where  sixty  days  notice  is  not  practicable,  a  statement  of  the  reasons 
such  notice  is  not  practicable.  A  sixty-day  prior  notice  requirement  would  often  be 
unworkable,  because  most  of  the  advocacy  actions  that  would  be  affected  by  the  re- 

2uirement  are  developed  and  authorized  on  a  tight  schedule  that  often  affords  the 
!ommission  itself  only  a  short  time  in  which  to  consider  the  matter.  For  many 
years,  the  Commission  has  followed  the  practice  of  transmitting  copies  of  each  advo- 


*^  Letter  from  the  Federal  Trade  CommiBsion  to  Hon.  Wendell  Ford  and  Hon.  John  Danforth, 
Committee  on  Commerce,  Science  and  Transportation  (Dec.  17,  1980). 

**  Chairman  Steiger  and  Commissioner  Yao  support  the  Unfairness  Statement  and  believe 
that  it  has  been  judiciously  applied  by  the  Commission  over  the  past  thirteen  years.  The  Com- 
mission's 1980  Policy  Statement  on  Unfairness,  as  interpreted  and  applied  in  subsequent  cases 
gives  appropriate  ^idance  on  how  the  Commission  applies  the  unfairness  authority  it  is  ac- 
corded under  Section  5  of  the  FTC  Act  They  also  believe  that  reauthorization  should  be  re- 
ported out  as  a  clean  bill.  Under  these  circumstances,  codification  may  not  be  necessary. 
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cacy  comment  to  the  appropriate  committees  simultaneously  with  their  submission 
to  the  requester.  The  Commission,  therefore,  prefers  the  approach  reflected  in  the 
House  bill,  H.R.  2243,  which  requires  notice  of  each  advocacy  action  as  soon  as  pos- 
sible and  permits  the  Commission  to  continue  its  current  practice. 

Section  19 — Credit  Repair  Organizations  and  Loan  Brokers 

The  Commission  supports  the  provisions  in  the  draft  bill  that  address  the  dual 

{)roblems  of  credit  repair  and  advance  fee  loan  fraud.  Fraudulent  companies  that 
ead  consumers  to  believe  that  they  can  "repair''  consumers'  bad  cremt  histories 
have  bilked  consumers  of  millions  of  dollars  in  the  past  several  years,  have  caused 
consumer  reporting  agencies  to  waste  time  and  money  reinvestigating  spurious  dis- 
putes, and  have  been  the  focus  of  numerous  enforcement  actions  by  the  Commis- 
sion.'^ 

The  draft  bill  proposes  that  no  credit  repair  organization  be  permitted  to  charge 
or  receive  any  money  prior  to  completion  of  the  services  that  it  has  agreed  to  per- 
form for  the  consumer.  This  approach  to  controlling  abuses  by  credit  repair  organi- 
zations, which  resolves  the  problem  of  mailing  defrauded  consumers  whole  when  the 
perpetrator  has  fled,  has  been  used  in  New  York  and  Tennessee.  Although  strin- 
gent, it  is  an  approach  that  the  Commission  believes  is  warranted  given  the  credit 
repair,  industry's  history  of  consumer  fraud.  Although  credit  repair  organizations 
are  currently  within  the  broad  coverage  of  Section  5  of  the  FTC  Act,  the  draft  bill 
would  permit  the  Commission  to  invoke  its  civil  penalty  authority  in  actions  against 
such  entities.  These  measures  wiU  give  the  Commission  additional  tools  to  reduce 
credit  repair  fraud. 

Likewise,  the  biU  addresses  the  problem  of  advance  fee  loan  fraud.  Advance  fee 
loan  firms  advertise  that,  for  a  fee  paid  in  advance,  they  can  guarantee  consumers 
a  loan,  often  regardless  of  their  credit  history.  The  fee  may  range  from  $100  to  sev- 
eral hundred  dollars.  The  result  is  that  the  con  artist  disappears  once  he  has  the 
consumer's  money  and  the  consumer  never  gets  the  loan.  These  schemes  should,  of 
course,  not  be  confused  with  legitimate  oners  of  credit  from  mortgage  brokers, 
banks,  savings  and  loans  and  credit  unions,  and  any  legislation  in  these  area  should 
clearly  exempt  legitimate  businesses.  Legitimate  credit  grantors  may  charge  fees  to 
process  loan  applications  but  they  will  not  guarantee  that  the  consumer  wfll  qualify 
lor  the  loan. 

In  December  1991,  the  Banking  Commissioners  of  39  states  wrote  to  the  Chair- 
man of  the  Commission  requesting  a  meeting  concerning  the  proliferation  of  ad- 
vance fee  loan  schemes.  These  schemes  had  generated  hundreds  of  thousands  of 
consumer  incjuiries  and  complaints,  according  to  the  Better  Business  Bureau,  and 
had  infiltrated  virtually  every  state.  In  response,  the  very  next  month  the  Commis- 
sion convened  a  sumnut  of  federal  and  state  law  enforcement  agencies,  including  the 
United  States  Postal  Inspection  Service,  Secret  Service,  and  FBI,  as  well  as  the  Na- 
tional Association  of  Attorneys  General,  and  associations  of  consumer  credit  admin- 
istrators, consumer  agency  administrators,  securities  administrators,  and  represent- 
atives of  the  state  banking  Conunissioners.  At  the  meeting,  these  organizations 
shared  enforcement  strategies  and  the  state  of  Florida  agreed  to  set  up  a  nationwide 
database  for  law  enforcement  agencies  to  use  to  share  information  about  these 
scams.  The  Commission  issued  consumer  education  materials  and  since  then,  has 
brought  cases  against  advance  fee  loan  fraud  operators.^ 

Although  the  Commission  has  not  previously  commented  on  proposed  federal  leg- 
islation in  this  area,  the  type  of  approach  taken  by  the  state  of  Florida  in  banning 
illegitimate  loan  brokers  for  accepting  advance  fees  for  loans  and  criminaiiz  ling 
that  same  conduct  appears  to  be  a  sound  and  effective  way  to  proceed.  This  is  the 
same  type  of  approach,  as  noted  above,  that  the  Commission  has  endorsed  with  re- 
gard to  credit  repair  organizations  and  it  appears  warranted  here  as  well.  The  best 
protection  for  consumers  is  to  prohibit  fraud  operators  from  collecting  fees  until 
services  are  fully  provided. 

Additional  Suggested  Provision — Criminal  Contempt  Authority 

The  draft  bill  does  not  include  a  provision  that  would  authorize  the  Commission 
to  prosecute  criminal  contempt  actions  against  defendants  who  violate  court  orders 


«5See,  e.g.,  FTC  v.  Michael  Jay  &  Co..  No.  91-0448  JMJ  (CD.  Cal.,  consent  decree  filed  May 
18,  1992);  FTC  v.  American  Credit  Services,  Inc.,  No.  89-3651-KN  (CD.  Cal.,  consent  decree 
filed  May  10,  1991);  FTC  v.  CredU  Repair,  Inc.,  No.  89-C-0344  (N.D.  111.,  consent  decree  filed 
Mar.  7,  1990);  FTC  v.  Nationwide  Credit.  No.  88-4071  (E.D.  La.,  permanent  injunction  entered, 
Oct.  19,  1989);  FTC  v.  Steven  Leff.  No.  CA3-89-2046-H  (N.D.  Tex.,  consent  decree  filed  Aug. 
16,  1989). 

^  See  FTC  v.  Worldwide  Credit,  Inc.  FTC  Matter  No.  922-3108;  FTC  v.  Delta  Financial  Serv- 
ices, No.  J92-0316  (W)  (N)  (D.  Miss.). 
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resulting  from  actions  filed  by  the  Commission.  The  Commission  has  supported  such 
a  provision  in  the  context  of  several  recently  proposed  bills  providing  the  Commis- 
sion with  special  enforcement  powers.  The  Commission  continues  to  support  such 
a  provision  as  a  valuable  addition  to  its  enforcement  tools. 

Iliank  you  for  this  opportunity  to  summarize  the  Commission's  recent  activities, 
and  to  present  the  Commission's  views  on  the  proposed  reauthorization  legislation. 

Senator  Bryan.  Thank  you  very  much.  We  appreciate  those  com- 
ments, and  are  delighted  to  engage  you  in  some  constructive  dialog. 
Let  me  suggest  that  we  limit  our  opening  round  of  questions  to  10 
minutes  each,  and  then  if  there  is  a  followup,  as  the  time  permits, 
we  will  do  so. 

Let  me  invite  your  comment  to  the  comment  that  Senator  Chafee 
addressed,  but  to  do  so  in  a  broader  context,  because  I  do  not  think 
it  is  appropriate  for  us  to  debate  the  circumstances  or  the  nuances 
of  the  Textron  matter.  I  know  nothing  about  it;  and  I  do  not  know 
to  what  extent  it  would  be  appropriate  to  do  so,  since  that  matter 
is  pending,  in  one  form  or  another. 

But  the  American  Bar  Association  has  made  a  critique  in  which 
it  does  bear,  I  think,  in  point  on  the  general  observation  that  the 
Senator  from  Rhode  Island  makes:  That  there  appears  to  be  great 
delays;  the  Commission  appears  topheavy,  has  too  many  levels  of 
seriatim,  de  novo  review,  which  inevitably  contributes  to  unneces- 
sary delay  by  making  decisionmaking  too  cumbersome;  and  goes  on 
to  make  several  observations. 

It  suggests  that  the  chairman  should  adopt  guidelines,  or  dead- 
lines actually,  for  adoption  by  the  Commission,  for  both  rulemaking 
and  adjudications  that  should  apply  to  both  the  Commissioners  and 
the  staif,  as  a  means  of  expediting  the  process. 

Nobody  wants  the  actions  of  the  Commission  to  be  hastily  under- 
taken, or  ill  considered,  or  not  completely  reviewed.  But,  I  mean, 
the  length  of  time  appears  to  be  a  concern  by  those  who  practice 
in  this  field,  as  evidenced  by  the  report  of  the  section  of  antitrust 
law,  by  the  American  Bar  Association. 

Let  me  invite  your  response  to  that,  Ms.  Steiger;  and  I  presume, 
without  objection,  other  members  of  the  Commission  may  care  to 
supplement  your  comments. 

Ms.  Steiger.  It  is  a  multileveled  response,  and  I  will  be  as  brief 
as  I  can.  First  of  all,  we  are  concerned  about  any  complaint  about 
the  functioning  of  this  Commission,  and  we  take  it  very  seriously. 
And  we  are  aware  of  the  ABA  report  of  1993,  which  indicated  not 
enough  progress  had  been  made  on  the  side  of  delay. 

Let  me  separate,  however,  layers  of  review,  if  you  will;  which 
goes  to  staff  supervision,  I  believe,  and  the  number  of  supervisors 
and  the  like.  That  is  a  matter  that  the  staff  has  focused  on,  and 
continues  to  focus  on.  And  we  have  some  interesting  suggestions 
from  those  who  work  at  the  FTC,  for  how  this  could  be  improved 
at  a  staff  level;  and  I  think  you  will  see  improvement. 

However,  I  would  note  that,  on  the  issue  of  supervisors,  our  ratio 
of  supervisors  to  personnel  is  about  1  to  6.2,  according  to  0PM.  A 
Grovemmentwide  average  would  be  about  1,7,  We  are  not  that  far 
off.  Second,  I  would  make  the  point:  Our  supervisors  are  not  ordi- 
nary kinds  of  supervisors.  We  are  not  looking  at  ranks  of  super- 
visors who  are  looking  at  data  inputters,  or  of  filers.  We  are  look- 
ing at  people  who  are  active  members  of  litigation  and  economic 
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analysis  teams.  Their  supervisory  work  is  on  top  of  the  work  that 
they  do  in  the  enforcement  role  they  fill  in  this  agency. 

And  finally,  an  agency  that  has  oeen  cut  in  half,  and  has  no  at- 
trition— at  least,  it  is  down  around  3  percent — and  no  ability  to 
hire,  cannot  do  much  about  an  inevitable  kind  of  grade  creep  that 
will  occur.  We  are  going  to  be  somewhat  tophea\'y,  just  because  of 
our  financial  and  our  attrition  situation. 

Now  to  the,  perhaps,  more  major  questions.  I  think  the  main  con- 
cern about  delay  has  focused  on  the  adjudicative  side,  fi-om  what 
you  have  indicated  to  us  today  and  what  the  bar  has  said.  I  think 
it  is  important  to  note  that  an  administrative  complaint  has  two 
portions  to  it:  First  is  the  trial,  by  the  ALJ.  We  are  barred  from 
any  participation  in  that.  It  is  conducted  under  the  rules  of  the 
APA,  with  specific  time  limits  for  rebuttal,  for  the  presentation  of 
evidence;  and  it  is  in  the  hands  of  the  ALJ.  To  the  extent  that  is 
not  efficient,  this  must  be  dealt  with  the  staff,  and  with  the  ALJ. 

The  next  phase  is,  of  course,  if  a  losing  party  appeals  to  us. 
Then,  we  come  into  play,  to  render  a  decision.  I  think  it  is  impor- 
tant to  note  that  we  do  not,  like  an  appellate  court,  have  the  ability 
to  review  a  Federal  district  court  decision.  We  must  consider  the 
entire  matter  de  novo. 

In  a  recent  case  pending,  the  trial  lasted  66  days,  produced 
11,000  pages  of  transcript,  and  over  2,200  exhibits.  This  is  typical. 
Cases  do  not  get  to  adjudication,  unless  they  are  extremely  complex 
and  very  fact-specific.  So,  the  record  is  big. 

Having  said  all  that,  are  we  committed  to  improving  this  as  a 
Commission?  I  think  I  speak  for  everyone  in  saying,  absolutely,  it 
is  a  top  priority.  And  without  reference  to  a  specific  matter,  I  will 
ask  my  colleagues  to  add  whatever  they  would  like  to. 

Ms.  AzcUENAGA.  Mr.  Chairman,  members  of  the  committee 

Senator  Bryan.  Ms.  Azcuenaga,  if  you  could  pull  that  a  little 
closer. 

Ms.  Azcuenaga.  I  would  like  to  begin  by  endorsing  Chairman 
Steiger's  comments.  We  do  take  this  kind  of  criticism  very  seri- 
ously, and  I  would  agree  that  all  of  us  are  committed  to  eliminating 
unnecessary  delay.  There  is  always  room  for  improvement,  and  I 
think  that  we  can  do  somewhat  better.  I  do  appreciate  the  sensitiv- 
ity that  you  expressed  earlier,  to  the  need  to  make  decisions  appro- 
priately, and  with  the  appropriate  amount  of  care. 

I  would  emphasize,  as  Chairman  Steiger  has,  that  the  nature  of 
some  of  our  cases,  particularly  many  in  the  antitrust  area,  involv- 
ing mergers  and  acquisitions,  tend  to  have  very  large  records,  and 
that  would  account  for  a  certain  amount  of  the  time  that  it  takes 
to  deal  with  them. 

But  I  would  conclude  where  I  began,  which  is  that  there  is  al- 
ways room  for  improvement,  and  I  am  committed  to  that  as  Chair- 
man Steiger  indicated,  along  with  the  rest  of  the  Commission. 

Ms.  Owen.  Mr.  Chairman. 

Senator  Bryan.  Ms.  Owen.  Yes. 

Ms.  Owen.  I  would  like  to  ally  myself  with  the  comments  of  the 
two  previous  Commissioners.  I  view  this  a  little  bit  with  a  sense 
of  deja  vu,  having  worked  up  here  for  many  years,  and  having  seen 
how  hard  Senators  and  staff  people  worked  here;  and  yet  invari- 
ably, we  would  hear  from  people.  Why  does  it  take  you  so  long  to 
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pass  legislation?  Why  does  it  take  years  for  Congress  to  enact  a 
bill? 

I  feel  very  much  in  the  same  position  where  I  am  now.  We,  simi- 
larly, have  a  very  full  plate;  and  necessarily,  I  think,  there  are 
some  matters  that  may  take  us  longer  to  handle  than  we  would 
like,  despite  our  best  efforts  to  do  everything  as  expeditiously  as 
possible. 

As  to  our  adjudicative  matters,  one  thing  that  I  might  point  out 
is  that,  by  the  time  they  reach  us,  these  are  perhaps  the  most  com- 
plex, difficult  legal  issues  within  our  jurisdiction  that  one  might 
imagine.  And  the  chairman  has  alluded  to  the  kinds  of  records  that 
we  face,  when  we  consider  these  things. 

One  thing  that  we  do  keep  in  mind  is  that  we  feel  very  strongly 
about  our  duty  to  protect  the  consumers  of  the  United  States.  And 
I  have  to  say,  in  working  on  these  adjudicative  cases,  I  always  keep 
in  mind  the  fact  that  many  of  these  cases  wind  up  being  appealed 
by  the  parties  involved,  all  the  way  to  the  Supreme  Court  of  the 
TJnited  States.  And  I  have  to  say,  when  I  issue  an  opinion  of  this 
nature,  I  want  to  make  sure  it  is  a  good  one  and  will  withstand 
those  appeals,  in  the  interests  of  the  public. 

Mr.  Yao.  Mr.  Chairman.  I,  too,  agree  with  my  colleagues,  and  am 
committed  to  improving  our  process  and  being  as  expeditious  as 
possible.  I  just  want  to  note  for  the  record,  though,  that  while  the 
policy  development  and  the  adjudication  matters  serve  the  function 
of  dealing  with  particular  cases,  they  also  serve  as  providing  mes- 
sages for  others,  with  respect  to  their  businesses  and  what  is  legiti- 
mate and  not  legitimate. 

To  the  extent  that  we  are  very  careful,  we  avoid  a  number  of 
missteps  by  companies  and  businesses,  as  they  proceed  and  try  to 
determine  what  is  possible  for  them  to  do.  So,  I  think  it  is  very  im- 
portant for  us  to  make  sure  to  be  clear  and  to  be  consistent,  so  that 
we  avoid  those  kinds  of  problems. 

So,  again,  to  end — I,  too,  am  committed  to  improving  our  deci- 
sionmaking process. 

Ms.  Steiger.  One  final  point,  if  I  may,  because  rulemaking  was 
mentioned.  While  we  do  very  little  rulemaking,  I  would  note  that 
some  of  these  strictures  on  time  are  not  of  our  making. 

Magnuson-Moss,  and  I  do  not  quarrel  with  it,  against  the  climate 
in  which  it  was  proposed,  this  was  new  and  dramatic  authority  for 
the  Commission,  and  the  system  of  checks  and  balances  is  perfectly 
understandable.  But  I  would  note  that  our  staff  estimates  that  just 
the  required  time  allotted  for  various  steps  in  the  Magnuson-Moss 
rulemaking  means  that  it  cannot  be  done  in  less  than  2  years.  And 
this  does  not  allow  time  for  preparation  of  the  proposed  rule,  nor 
of  any  Commission  consideration  of  comments  from  the  public. 

So,  there  is  one  where  we  cannot  do  a  great  deal  about  expedit- 
ing. Thank  you. 

Senator  Bryan.  I  think  we  are  all  conscious  that  you  have  some 
statutory  constraints.  Let  me  just,  so  that  I  do  not  spend  all  of  the 
time  on  this  issue,  and  I  notice  that  my  time  is  about  to  run  out 
and  I  will  yield  to  the  ranking  member  in  a  moment,  ask  you,  if 
you  would,  to  respond  to  the  subcommittee  on  the  various  points 
made  by  the  ABA.  I  mean,  whether  you  agree  or  disagree  with  the 
criticisms  that  are  contained  therein;  and  also  to  ask  you  to  provide 
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to  the  subcommittee  the  length  of  time  it  takes  you  to  respond  to 
a  recommendation  by  staff,  to  open  a  formal  investigation,  to  file 
a  complaint,  to  seek  an  injunction,  or  to  make  a  final  decision  and 
rulemaking.  And  I  appreciate  you  may  not  have  that  data  right  at 
the  tip  of  your  tongue. 

Finally,  the  last  question  before  yielding  to  Senator  Gorton  for 
his  questions:  Do  you  agree,  though,  with  the  recommendation 
made  by  the  bar,  that  there  should  be  a  specific  deadline  in  terms 
of  the  amount  of  time  a  matter  is  under  submission  to  you,  before 
you  make  a  response? 

That  is  one  of  the  specific  recommendations,  as  you  will  recall. 
The  suggestion  is  that  that  would  be  helpful,  let  us  say,  after  you 
have  the  matter,  based  upon  its  complexity,  that  you,  in  effect,  im- 
pose some  deadlines  that  each  of  you,  busy  as  you  are,  complicated 
as  the  issues  are,  could  comply  with  to  ensure  more  efficiency  in 
the  Commission's  decisionmaking.  Mr.  Yao  is  quite  correct  that  you 
cannot  develop  these  cases  in  isolation,  they  do  have  some 
precedential  value,  and  certainly,  clearly  sends  a  message  to  the 
marketplace  in  terms  of  where  you  are  on  a  given  issue — but 
things  do  have  to  be  decided. 

And  I  am  wondering  what  your  response  might  be  to  that  specific 
recommendation  by  the  ABA. 

Ms.  Steiger.  I  will  give  you  my  personal  response  at  this  point 
in  time. 

I  certainly  think  it  is  a  suggestion  worthy  of  looking  at,  and  I 
think  the  Commissioners  will  look  at  it.  This  is,  after  all,  a  matter 
for  the  Commissioners,  since  we  control  it. 

I  would  note,  however,  that  while  there  may  be  parts  of  our  proc- 
esses that  target — and  I  do  stress  target — dates  would  be  appro- 
priate for,  there  may  be  others  where  it  is  not  simply  possible  to 
say  that  the  record  there  will  allow  the  production  of  an  opinion 
in  X  weeks,  or  not.  So,  I  caveat  it,  with  that. 

But  I  think  it  is  a  worthy  subject  for  discussion,  and  I  will  turn 
that  over  to  my  colleagues. 

Ms.  AzcuENAGA.  Once  again,  I  agree  with  Chairman  Steiger  that 
any  proposed  procedural  improvement  is  worthy  of  study.  I  would 
suggest  that  target  dates  rather  than  absolute  deadlines  might  be 
more  appropriate  in  the  context  of  adjudicative  matters  because  of 
the  need  to  make  a  decision  on  the  record  that  is  fully  fair  and  jus- 
tified. Articulating  an  adequate  basis  for  an  adjudicative  decision 
is  not  a  matter  of  discretion,  but  is  required  by  law. 

Just  briefly,  I  would  say  that  cases  vary  a  great  deal.  We  are  oc- 
casionally criticized  for  delay  in  particular  cases,  and  we  are  un- 
able, of  course,  because  our  investigations  and  adjudicative  delib- 
erations are  not  public,  to  respond  to  those  criticisms. 

As  I  said,  I  think  there  is  room  for  improvement,  but  many 
times,  there  are  reasons  why  a  particular  case  takes  longer  than 
some  outside  the  agency  believe  it  should.  So,  I  believe,  therefore, 
that  the  target  dates  might  provide  the  kind  of  flexibility  we  need, 
but  I  am  willing  to  consider  any  proposed  procedural  improvement. 

Senator  Bryan.  I  think  all  of  us  are  mindful  that  there  is  a  bal- 
ance involved  here,  and  yet  delay  for  the  parties  who  are  before  the 
Commission  create  very,  very  costly,  and  potentially  some  devastat- 
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ing  consequences  in  terms  of  their  own  response  to  market  condi- 
tions, long-term  decisions  in  terms  of  the  company. 

As  I  say,  I  know  nothing  about  the  Textron  and  I  do  not  want 
to  comment  on  the  merits  of  that,  but  that  does  illustrate,  it  seems 
to  me,  that  there  is  a  delay  that  is  at  least  involved  in  that  com- 
pany, whatever  the  ultimate  judgment  may  be,  that  makes  it  very 
difficult  for  them  to  function  in  the  interim. 

Let  me  yield  to  Senator  Gorton  for  his  questions. 

Senator  Gorton.  Mr.  Chairman,  first,  Senator  Bums  was  called 
away  and  would  like  to  have  a  statement  included  in  the  record. 

Senator  Bryan.  Without  objection,  that  will  be  made  a  part  of 
the  record. 

[The  prepared  statement  of  Senator  Bums  follows:] 

Prepared  Statement  of  Senator  Burns 

Thank  you,  Mr.  Chairman,  and  good  afternoon.  I  commend  you  for  holding  these 
hearings  on  the  budget  reauthorization  for  the  Federal  Trade  Commission,  an  agen- 
cy whose  responsibilities  demand  our  closest  attention.  The  FTC  has  an  important 
say  in  the  way  business  is  conducted  in  this  country.  Indeed,  its  effect  on  the  daily 
lives  of  all  Americans  is  significant,  and  its  duties  cannot  be  taken  lightly. 

As  we  consider  the  Commission's  spending  plan  this  afternoon,  1  hope  we  will 
keep  in  mind  the  need  for  consumer  protection  regulations  that  do  iust  that — protect 
the  consumer — without  weighing  down  our  small  Dusinesses  with  burdensome,  cost- 
ly rules.  I  also  intend  to  monitor  concerns  within  my  state  about  the  bill's  provisions 
on  enhanced  enforcement  powers  for  state  attorneys  wneral. 

I  see  some  merit  in  certain  aspects  of  the  reauthorization  legislation  which  could 

Frotect  consumers  vulnerable  to  credit  and  telemarketing  scams.  But  I  stress  that 
will  support  only  those  provisions  that  don't  create  uimecessary  hardships  for  busi- 
ness ana  the  buying  public. 

Mr.  Chairman,  I  look  forward  to  these  proceedings  and  1  thank  you  again  for  hold- 
ing these  hearings  today. 

Senator  Gorton.  Chairman  Steiger,  if  I  understand  your  written 
testimony,  you  would  like  reauthorization  without  restrictions  or 
conditions.  As  you  know,  the  chairman's  bill  makes  permanent  the 
prohibition  on  rulemakings  in  commercial  advertising  pursuant  to 
unfairness. 

A  double  question — why  do  you  want  to  keep  on  fighting  that 
issue,  which  certainly  has  played  a  major  role  in  the  failure  of  a 
reauthorization  for  more  than  a  decade?  And  second,  if  the  bill 
comes  out  in  the  form  in  which  it  appears  right  now,  with  that  re- 
striction in  it,  are  you  therefore  unenthusiastic  about  the  bill? 

Ms.  Steiger.  Well,  let  me  start  with  the  first  part  of  the  ques- 
tion, and  then  with  your  indulgence  I  want  to  say  a  little  bit  about 
finality  also. 

It  has  been  my  position  for  a  long  time,  as  you  know,  that  I  think 
our  unfairness  policy  statement  as  enforced  through  our  case  law 
gives  a  road  map.  I  do  not  think  it  is  necessary  to  restrict  this 
Commission's  auuiority  in  this  area.  I  think  our  very  judicious  use 
of  unfairness  case  by  case,  and  our  clear  explanation  of  what  un- 
fairness is  to  us  should  be  adequate. 

Having  said  that,  there  have  been  differences  in  these  bills.  The 
conference  may  come  to  a  diflTerent  determination  fi^m  mine.  But 
my  position  has  not  changed.  I  would  not  call  it  a  fight,  I  would 
call  it  policy  position. 

On  the  permanence  of  the  ban  on  rulemaking,  I  do  want  to  raise 
an  issue  and  a  potential  problem.  So  far  there  has  been  no  effect 
basically  on  our  ability  to  do  rulemaking,  limited  though  we  use 
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this  power,  nor  has  there  been  any  question  about  past  rules  pro- 
mulgated. But  since  some  of  our  trade  regulation  rules,  and  I  will 
reference  in  particular  the  Used  Car  Rule,  the  R- Value  Rule  on  in- 
sulation levels,  possibly  the  Funeral  Home  Rule  and  possibly  the 
Mail  Order  Rule  do  have,  based  in  part  on  unfairness  criteria,  some 
disclosures — such  as  a  warranty,  what  this  product  does  or  does 
not  do,  and  price  lists. 

And  depending  upon  how  broadly  commercial  advertising  is  de- 
fined, permanence  could  call  into  question  some  of  the 
underpinnings  or  possibly  raise  problems  if,  in  cases  of  pure  omis- 
sion, where  we  were  to  do  a  rulemaking  that  we  thought  would  be 
curative  if  there  were  some  disclosures,  some  marketing  responses, 
I  just  raise  that  as  a  question  for  the  legal  experts  of  the  commit- 
tee. This  is  not  a  problem  when  the  ban  is  temporary  or  ongoing. 

Senator  Gorton.  You  did  not  answer  the  second  part  of  the  ques- 
tion. Assuming  we  want  to  go  with  it  in  its  present  form,  are  you 
still  for  the  bill? 

Ms.  Steiger.  No,  I  would  prefer  a  bill  without  any  restrictions. 
But  I  will  certainly  look  at  anything  that  comes  out  of  conference 
for  reauthorization.  But  I  think  reauthorization  has  been  my  high- 
est goal,  and  I  think  it  is  most  easiest  to  obtain  it  this  way. 

But  obviously  the  conference  is  going  to  provide  us  by  statute 
what  it  is  going  to  provide.  I  can  only  state  my  position. 

Senator  Gorton.  Thank  you.  The  Kirkpatrick  Commission,  in  its 
1989  study  of  the  FTC,  recommended  that  cease-and-desist  orders 
involve  some  kind  of  sunset  provision.  How  much  time  and  effort 
have  you  put  into  that  subject?  Is  it  under  active  review?  Do  you 
have  any  kind  of  preliminary  inclinations  about,  if  in  fact  it  is 
under  review,  your  ultimate  direction  on  this  subject? 

Ms.  Steiger.  Your  questions  are  so  good.  I  have  to  answer  in 
four  parts. 

No.  1,  we  have  already  informed  Chairman  Brooks  that  we  are, 
as  a  Commission,  looking  at  the  sunset  area.  There  is  only  one  of 
us,  Commissioner  Azcuenaga,  who  has  examined  that  in  depth,  and 
it  seems  appropriate  to  us — that  it  is  worthy  of  Commission  exam- 
ination. 

So  far  we  have  begun,  and  the  staff  has  gathered  for  us  and  con- 
tinues to  gather  for  us  a  very  large  body  of  analysis  and  back- 
ground materials  that  was  provided  to  the  former  Commission 
about  5  years  ago.  So,  we  have  begun  the  process. 

Let  me  say  that  there  are  about  three  different  levels  of  sunset*- 
that  are  involved  here.  One  is  sunset  of  core  provisions,  which 
would  basically  affect  conduct  that  was  illegal.  We  have  not  tradi- 
tionally used  sunsets  for  those  since  a  conduct  would  presumptively 
remain  illegal. 

There  is  another  grade  of  provisions  that  we  propose  and  use  fre- 
quently, and  those  are  what  we  would  call  "fencing  in"  provisions, 
provisions  that  prevent  conduct  that  would  otherwise  be  legal. 
They  normally  have,  since  we  recognize  they  are  limited  in  their 
value  for  time  and  could  be  burdensome,  some  sort  of  a  sunset  pro- 
vision, as  to  positive  requirements,  which  is  another  thing.  The 
need  to  put  on  corrective  advertising,  for  example.  Again,  most  of 
these  have  some  type  of  sunset  limitation. 
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Now,  having  said  all  that,  are  we  willing  to  consider  all  of  the 
above  to  see  what  if  any  changes  are  needed  and  are  beneficial? 
And  the  answer  from  this  Commission  is  yes. 

I  would  mention  also,  we  do  have  an  order  modification  proce- 
dure that  does  require  us  to  consider  reopening  and  modifying  our 
orders  in  120  days.  It  has  been  used  frequently.  Of  the  144  re- 
quests on  the  Bureau  of  Competition  side,  we  have  granted  in  full 
97  and  in  part  some  40  since  about  1980.  So,  that  is  used  and  I 
only  note  it  because  there  is  some  remedy  already  in  place. 

Senator  Gorton.  You  said  Ms.  Azcuenaga  was  an  expert  on  that. 
If,  in  fact,  you  are  reviewing  it  do  you  have  any  kind  of  deadline 
date  for  reaching  a  conclusion? 

Ms.  Azcuenaga.  Senator  Gorton,  the  first  thing  I  learned  after 
coming  to  the  Commission  is  never  to  speak  for  the  Commission 
with  respect  to  deadlines.  But  I  believe  we  have  decided  to  try  to 
address  the  sunset  question  this  year,  and  to  do  that  review.  And 
I  think  it  is  appropriate  to  look  at  that  issue. 

I  think  we  have  discussed  the  issue  before,  and  I  know  you  have 
expressed  an  interest  in  it  before.  A  case  can  be  made  for  changing 
our  sunset  policy.  A  case  can  be  made  against  it.  I  think  it  is  ap- 
propriate to  review  our  positions  and  address  the  question. 

The  one  fact  that  often  is  not  understood  by  the  public  at  large 
is  that  in  order  for  us  to  obtain  civil  penalties  against  a  party,  we 
must  already  have  an  existing  Commission  order.  So  if,  for  exam- 
ple, we  have  a  price  fixing  order,  and  that  order  is  sunsetted  after 
15  years,  and  then  the  company  goes  out  and  fixes  prices  again  in 
year  16,  we  would  have  to  start  all  over.  So,  for  that  reason  I  would 
be  cautious  about  the  length  of  time  we  would  establish.  If  we 
should  decide  to  sunset  core  conduct,  I  would  think  that  the  time 
should  be  fairly  long.  But  I  am  certainly  willing  to  consider  limiting 
it  rather  than  making  it  indefinite  as  it  now  is. 

Senator  Gorton.  Thank  you. 

Mr.  Yao.  I  just  wanted  to  remark,  if  personal  preference  is  any 
indicator  about  how  quickly  we  will  address  the  issue,  I  can  assure 
you  that  this  is  very  high  on  my  list  of  priorities. 

Ms.  Steiger.  Excuse  me.  I  have  been  remiss  in  not  saying  for  the 
record,  I  know  he  has  written  you,  but  Commissioner  Starek  is  not 
with  us  today.  He  regrets  it  very  much  and  would  comment  on  all 
of  these  matters  quite  happily,  but  he  had  a  longstanding  obliga- 
tion. As  you  know,  the  time  of  the  hearing  was  switched  from 
Thursday,  and  he  is  attending  and  participating  in  a  very  impor- 
tant conference  abroad  on  our  consumer  credit  laws.  But  I  did  want 
the  record  to  reflect  the  reason  for  his  absence  today. 

Senator  Gorton.  Thank  you.  On  another  subject,  the  Food  and 
Drug  Administration  has  promulgated  rules  on  food  labels.  Where 
is  the  Commission  with  respect  to  any  kind  of  policy  or  regulation 
which  would  harmonize  food  advertising  regulatory  policy  with 
those  new  FDA  rules? 

Ms.  Steiger.  In  brief,  the  staff  has  just  about  concluded  its  re- 
view of  the  very  extensive  changes  in  the  regulations,  is  identifying 
for  us  what  might  be  relevant  to  our  advertising  program,  and  is 
discussing  with  every  interested  party  that  they  possibly  can  ques- 
tions about  areas  that  may  or  may  not  be  incongruous  and  the  best 
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way  in  which  to  deal  with  it,  as  well  as  the  differences  in  our  FTC 
statute,  of  course.  And  they  are  working  at  a  very  fast  pace. 

I  have  said  I  do  not  think  we  have  a  lot  of  time.  The  rules  are 
final.  They  are  effective  now  for  health  claims,  and  will  be  effective 
a  year  from  now  for  a  majority  of  the  others,  and  I  think  we  are 
working  rapidly. 

I  have  heard  calls  for  something  in  the  early  fall  from  at  least 
one  Commissioner.  I  do  not  know.  I  cannot  promise  a  timetable.  I 
have  said  that  I  do  not  think  that  case  by  case  is  enough,  and  we 
are  going  to  have  to  come  up  with  some  clear  statement.  Whether 
anyone  likes  it  or  not,  I  think  it  will  be  an  honest  statement,  and 
we  will  take  account  of  as  many  of  the  views  as  we  can  of  those 
who  will  have  to  live  with  it. 

Does  anyone  want  to  add  to  that? 

Senator  Gorton.  Well,  I  have  about  30  seconds,  and  I  would  like 
to  ask  one  more  question.  So,  anyone  can  answer  that  one  next,  if 
they  will. 

We  have  worked  on  legislation  to  address  telemarketing  fraud 
and  consumer  fraud.  I  do  not  believe  that  we  have  anything  spe- 
cific in  this  bill  on  the  subject.  Is  it  the  view  of  the  Commission 
that  it  either  needs  or  can  certainly  utilize  additional  statutory  au- 
thority with  respect  to  telemarketing  fraud? 

Ms.  Steiger.  Well,  this  bill  has  two  excellent  tools  for  us  that 
would  indeed  assist  us  in  telemarketing  fraud,  and  I  believe  are  in 
the  telemarketing  bill. 

One  is  the  venue  provisions  that  would  allow  us  to  gather  mul- 
tiple defendants  in  a  single  jurisdiction.  This  is  important,  of 
course,  in  a  fraud  case  where  you  may  have  multiple  boiler  rooms, 
for  example.  And  the  second  in  this  bill  is  the  authorization  for 
CID's,  for  physical  evidence,  or  tangible  things.  It  is  very  important 
to  us  to  be  able  to  get  that  undergraded  coin,  the  piece  of  fraudu- 
lent art  work,  to  have  it.  And  it  also  would  clarify  whether  we  can 
get  videos  and  tapes.  It  is  just  not  quite  clear. 

So,  we  think  those  are  two  very  important  tools.  We  have  testi- 
fied on  behalf  of  their  enactment  in  the  telemarketing  bill  and  in 
prior  reauthorization  testimony. 

I  would  add,  our  testimony  does  request,  again,  a  matter  that  is 
not  addressed  in  the  bill,  and  that  is  criminal  contempt  authority. 
We  have  also  thought  this  would  be  a  very  useful  tool.  But  we  are 
delighted  to  see  two  new  additions  to  our  arsenal  in  this  bill. 

Senator  Gorton.  Thank  you,  Mr.  Chairman. 

Senator  Bryan.  Thank  you  very  much,  Senator  Gorton.  We  will 
defer  now  to  Senator  Dorgan  for  his  questions. 

Senator  Dorgan.  Mr.  Chairman,  thank  you  very  much.  Welcome. 
I  have  been  looking  at  some  information  about  the  Federal  Trade 
Commission,  and  I  honestly  do  not  know  how  to  understand  wheth- 
er with  1,000  people  you  take  up  space  or  do  wonderful  work  or 
somewhere  in  between. 

Can  you  give  me  some  notion  of  how  at  the  end  of  the  year  you 
determine  whether  you  have  accomplished  something?  Do  vou  have 
certain  written  goals,  an  agenda  that  you  are  going  to  perform  dur- 
ing the  year  that  you  could  share  with  us  so  that  I  could  under- 
stand a  little  more  about  what  you  are  trying  to  do? 
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Ms.  Steiger.  Well,  we  are  from  the  Government.  Trust  us.  We 
do  wonderful  work.  [Laughter.] 

No,  we  meet  on  our  budget,  which  is  our  planning  allocation  tool, 
as  a  Commission  four  times  a  year,  and  we  track  very  closely 
where  our  resources  are  going  and  why  they  are  going  there.  I  have 
said  in  the  testimony  our  priorities  remain  now  telemarketing 
fraud,  advertising  particularly  in  the  food  area,  credit  statute  en- 
forcements, and  we  have  and  I  think  have  provided  to  the  commit- 
tee, a  rather  astonishing  list  of  the  number  of  cases  brought  in  the 
past  4  years. 

So,  yes,  we  can  see.  We  can  also  find  out  what  the  court  has 
awarded  us  and  what  our  track  record  is  in  the  courts.  The  number 
of  mergers  we  review  is  a  fact,  and  the  number  of  actions  we  bring 
is  a  fact.  So,  we  do  have  some  empirical  evidence,  in  fact  quite  a 
lot  of  it,  as  to  what  our  resources  have  accomplished. 

Senator  Dorgan.  I  want  to  ask  about  several  areas.  First  of  all, 
in  the  1980's  I  was  very  concerned  about  what  was  happening  to 
America's  airlines  being  put  into  play,  with  bigger  ones  gobbling  up 
smaller  ones,  and  then  put  into  play  with  increasing  amounts  of 
debt  leverage  and  so  on.  And  I  know  the  Justice  Department  did 
nothing,  and  DOT  essentially  did  nothing,  and  I  felt  that  we  were 
creating  a  situation  that  was  less  competitive. 

You  have  somewhere  around  150  people  in  your  antitrust  divi- 
sion. Did  you  take  a  look  at  the  airlines  in  the  1980's?  Were  you 
involved  in  those  cases? 

Ms.  Steiger.  As  I  mentioned  in  our  testimony,  while  we  are  in- 
volved in  almost  every  aspect  of  our  economy  we  have  not  had  au- 
thority over  regulated  or  formerly  regulated  industries.  So,  we  do 
not  do  banks  or  airlines. 

Senator  Dorgan.  I  see.  So,  you  are  not  involved.  The  question  of 
antitrust  issues  with  respect  to  airlines  is  something  you  are  sim- 
ply not  involved  in? 

Ms.  Steiger.  That  is  a  matter  for  the  Justice  Department  and 
the  Department  of  Transportation,  and  has  historically  been. 

Senator  Dorgan.  Let  me  ask  you  about  the  pharmaceutical  in- 
dustry. That  would  not  be  a  matter  outside  oi  your  jurisdiction, 
would  it? 

Ms.  Steiger.  No. 

Senator  Dorgan.  There  are  two  areas  that  I  have  an  interest  in. 
Pharmaceutical  manufacturing  prices,  the  prices  on  pharmaceutical 
drugs,  and  I  would  like  to  ask  about  cereal  sold  at  the  grocery 
store,  coming  from  grain,  the  FTC  has  been  involved  in  that  in 
years  past. 

I  would  like  to  ask — ^it  might  allow  me  to  better  understand  the 
Federal  Trade  Commission — what  captures  your  interest?  For  ex- 
ample, increases  in  pharmaceutical  drug  prices  have  been  substan- 
tial. If  you  rank  price  level  increases  on  consumer  prices,  my  guess 
is  that  pharmaceutical  drugs  would  probably  rank  close  to  the  top, 
and  cereal  prices  probably  just  below  pharmaceutical  drugs. 

Has  the  Federal  Trade  Commission  been  involved  in  either  in  re- 
cent years? 

Ms.  Steiger.  I  referenced  one  very  important  case  in  the  drug 
area,  and  this  is  our  Sandoz  case  where  we  took  a  consent  to  stop 
a  tie-in  between  a  monitoring  service  and  the  provision  of  the  drug. 
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and  noted  that  the  Veterans  Department  said  that  this  would  save 
them  $20  million  a  year  because  they  could  do  their  own  monitor- 
ing. 

In  addition,  in  the  pharmaceutical  area  we  have  been  very  active 
in  cases  of  boycotts  of  third-party  payers  and  attempts  to  constrain 
insurance  providers  from  containing  costs.  I  can  mention  three  of 
the  cases,  Southeast  Colorado,  Peterson  Drug,  Chain  Pharmacy  As- 
sociation, where  pharmacies  had  threatened  to  withdraw  from 
plans  if  they  were  not  given  increased  prices.  And  we  are  pursuing 
in  nonpublic  fashion  several  investigations  into  potentially  anti- 
competitive conduct  by  pharmaceutical  manufacturers.  So,  yes,  the 
area  is  of  great  interest  to  us,  as  are  attempts  by  anyone  to  thwart 
cost  containment. 

Senator  Dorgan.  I  want  to  ask  you  about  cereal  prices  in  just 
a  minute.  But  with  respect  to  the  cost  of  pharmaceutical  drugs, 
when  a  drug  that  is  past  its  patent  period  is  given  an  increase  in 
price  over  100  percent  over  a  3-  or  a  5-year  period,  even  occasion- 
ally where  there  is  a  generic  drug  that  is  used  as  a  substitute,  in 
many  cases  doctors  believe  that  patients  respond  differently  to  dif- 
ferent drugs,  even  generic  versus  the  brand  name  drug. 

And  I  am  wondering  if  you  have  taken  a  look  or  are  actively  pur- 
suing questions  that  come  to  you,  as  I  assume  they  do  as  they  do 
to  those  of  us  in  the  Congress,  of  drug  prices  of  drugs  that  are  out- 
side the  patent  period  where  you  have  a  100-percent  increase  in  3 
and  5  years.  Have  you  looked  at  that?  Does  that  capture  your  at- 
tention? 

Ms.  Steiger.  The  short  answer,  and  I  will  let  Commissioner 
Azcuenaga  expound  on  it  because  she  helped  me  out  on  this  one, 
is  we  would  look  at  conduct.  In  other  words,  we  would  examine 
pricing  of  this  drug  in  conjunction  with  whether  there  was  any  con- 
duct that  was  illegal,  such  as  conduct  that  was  a  restraint  of  trade 
or  occurs  through  collusion.  It  would  be  a  highly  fact-specific  analy- 
sis of  conduct.  And  I  cannot  go  into  whether  there  is  anything  in 
particular.  If  you  have  an  interest  in  that  area  and  the  chairman 
would  like  to  request  a  briefing,  our  folks  would  love  to  come  down. 

Ms.  Azcuenaga.  Senator,  I  do  not  think  that  the  chairman  needs 
any  help.  I  would  simply  add  that  we  are  a  law  enforcement  agen- 
cy, so  we  look  at  the  things  that  come  within  our  mandate,  whether 
particular  conduct  has  led  to  an  anticompetitive  rise  in  price.  Price 
is  sometimes  used  as  evidence  in  our  exploration  of  whether  the 
law  has  been  violated. 

And  the  other  instance  in  which  we  might  look  at  high  prices  in 
particular  industries  would  be  through  our  Bureau  of  Economics 
and  their  various  economic  studies.  As  a  general  matter,  as  Chair- 
man Steiger  said,  prices  are  a  subject  of  concern  to  the  Commis- 
sion. 

Ms.  Steiger.  I  want  to  add  two  cases  too  that  were  in  the  merg- 
er area  because  they  probably  are  right  on  point  with  what  you  are 
talking  about. 

We  took  a  consent  agreement  in  the  Ross/Genentech  merger 
where  we  were  involved  with  biotech  drugs.  And  the  consent  agree- 
ment required  licensing  and,  hopefully,  the  provision  of  opportuni- 
ties for  competition,  /^d  in  Institut  Merieux,  the  issue  involved 
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was  a  merger  involving  rabies  vaccine.  So,  even  in  the  merger  area 
we  sometimes  get  into  these  issues. 

Senator  Dorgan.  Let  me  proceed  to  ask  about  cereal  if  I  might, 
the  sale  of  cereal  by  cereal  manufacturers  in  this  country.  It  has 
been  the  subject  of  substantial  debate  going  back  to  the  1950's. 

In  the  1970's  there  was  a  major  action,  1  believe,  in  the  Federal 
Trade  Commission  on  that  issue.  An  administrative  law  judge  in 
the  initial  ruling  ruled  against  the  FTC  as  I  recall  or  as  I  read,  and 
the  FTC  declined  to  appeal  that  ruling.  And  yet  despite  that  period 
of  time,  there  is  greater  concentration  of  that  industry.  Then  it 
was,  I  believe,  six  companies  marketed  90  percent  on  the  grocery 
shelves  all  the  cereals  sold,  now  it  is  five.  And  price  increases,  as 
I  said,  rank  second  I  think  only  to  pharmaceutical  prescription 
drugs. 

Is  the  Federal  Trade  Commission  interested  in  that  issue.  Are 
you  doing  anything  in  that  area? 

Ms.  Steiger.  There  has  been  no  return  to  the  massive  monopo- 
lization cases  of  that  era.  I  would  note  that  we  recently  reviewed 
a  merger  between  two  cereal  producers.  That  merger  was  called  off. 
We  did  investigate  it  thoroughly.  We  took  no  action  in  a  second 
merger,  having  looked  at  the  industry  and  its  competitive  posture, 
and  effects  of  the  merger  with  great  care  only  a  matter  of  about 
a  month  and  a  half  before.  And  there  again,  staff  could  provide  you 
with  more  on  that  if  you  want  it. 

Senator  Dorgan.  Yes,  I  would  be  interested  in  more  on  that,  and 
I  am  specifically  interested  in  what  would  spark  your  interest  in 
those  kinds  of  issues.  When  would  one  be  concerned  about  what  is 
anticompetitive  when  price  increases  represent  price  leadership  for 
one  to  increase  and  all  to  increase  where  competition  is  around 
higher  prices,  not  lower  prices?  I  am  just  curious.  What  triggers 
the  interests  of  the  Federal  Trade  Commission  on  those  issues? 

I  must  sav  that  during  the  1980's,  when  I  was  on  the  House  side, 
I  used  to  joke  that  we  ought  to  put  pictures  of  lawyers  at  the  FTC 
and  the  Justice  Department  involved  in  antitrust  on  milk  cartons 
because  it  occurred  to  me  that  they  were  missing.  I  could  never  dis- 
cern in  the  1980's  any  sort  of  aggressive  activity  out  of  Justice,  and 
not  much  out  of  the  FTC  that  we  pursued  aggressively  antitrust  is- 
sues. Now,  my  hope  is  that  will  change  with  the  change  in  the 
Commission. 

Ms.  Steiger.  I  think  we  have  had  a  very  active  pursuit  over  the 
past  4  years,  and  I  think  the  record  does  show  it. 

I  do  not  think  you  would  want  to  put  Justice  Department  law- 
yers on  milk  cartons  any  more,  though.  They  have  had  more  than 
30  grand  juries  for  bid  rigging  in  milk  in  the  school  milk  programs. 
So,  at  least  in  that  one  they  nave  been  very,  very  active  in  recent 
months. 

Mr.  Yao.  With  respect  to  what  catches  our  attention,  high  prices 
relative  to  fairly  stable,  let  us  say,  cost  of  manufacture  will  catch 
our  attention.  And  I  think  that  the  infant  formula  case,  which  I 
really  cannot  talk  about  because  part  of  it  is  still  in  administrative 
litigation,  is  an  example  of  that  where  it  appears  as  if  prices  were 
somewhat  high  relative  to  what  one  would  expect,  and  that  led  to 
our  investigation.  So,  I  think  it  follows  the  kind  of  argument  that 
you  were  giving. 
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Senator  Dorgan.  Well,  thank  you  very  much.  My  time  is  up. 

Ms.  Steiger.  Thank  you. 

Senator  Dorgan.  Mr.  Chairman,  thank  you. 

Senator  Bryan.  Thank  you  very  much,  Senator  Dorgan.  Let  me 
follow  up  on  with  a  line  of  questioning  that  Senator  Gorton  opened 
up  and  something,  as  you  may  recall  from  our  previous  colloquy, 
is  of  considerable  interest  to  me,  and  that  is  the  food  labeling. 

Few  things  in  the  marketplace  today  are  more  confusing  for  the 
conscientious,  intelligent  consumer  in  terms  of  making  purchases 
from  grocery  store  shelves  of  products  to  provide  for  the  American 
family  based  upon  health  considerations. 

There  are  literally  millions  of  people  in  this  country  that  are  try- 
ing to  be  conscious  of  fat  content  and  diet.  They  are  not  health 
faddists,  they  are  not  fanatics,  they  are  not  into  a  diet  of  wheat 
germ  or  something  else,  but  they  are  looking  to  make  intelligent 
choices  between  various  products  that  are  offered  on  the  shelves. 

I  mean,  one  needs  to  take  almost  a  slide  rule  to  calculate  to  the 
caloric  values  attributed  to  fat  and  what  percentage  that  rep- 
resents of  the  total  caloric  value  represented  by  the  product  itself. 

Now  that  was  addressed,  and  I  think  reasonably  addressed,  in 
the  Nutrition  Labeling  Act,  and  they  have  now  as  I  understand  it 
finalized  their  rule.  Aiid  that  is  to  be  fully  operational,  I  believe, 
in  1994,  and  some  manufacturers,  some  food  processors,  have  al- 
ready begun  to  put  that  label  on  the  product. 

But  it  is  one  thing  to  have  a  product  on  the  shelf  indicate  what 
the  law  requires.  It  is  quite  a  different  thing  to  have  that  product 
advertised.  And  many  of  us,  consciously  or  subconsciously,  buy 
products  based  upon  advertising.  It  has  an  enormous  impact.  The 
food  processing  industry  provides  tens  if  not  hundreds  of  billions  of 
dollars  in  advertising  to  promote  those  products  to  the  American 
consumer. 

Now,  my  understanding,  Ms.  Steiger,  is  that  you  have  taken  a 
position,  and  I  commend  you  for  it,  that  you  believe  that  the  FTC 
in  terms  of  its  advertising  jurisdiction  ought  to  harmonize  its  rules 
with  respect  to  what  the  FDA  has  done.  And  the  USDA,  not  re- 
quired by  law  as  I  understand  it,  has  in  effect  provided  food  label- 
ing comparable  to  what  FDA  was  required  to  do  under  the  Food 
Labeling  and  Nutrition  Act. 

I  guess  my  first  question  is,  do  I  correctly  understand  your  posi- 
tion that  you  believe  that  the  FTC  ought  to  harmonize  its  own 
rules  with  respect  to  advertising  as  it  relates  to  these  labeling  is- 
sues? 

Ms.  Steiger.  I  think  we  should  do  all  that  we  can  with  our  own 
statute,  and  we  do  have  a  different  statute,  to  harmonize.  I  think 
the  consistency  of  this  policy  at  the  Federal  level,  and  not  only  the 
Federal  level  but  with  the  States,  is  important. 

Let  me  add  that  we  have  said  on  these  issues  of  descriptors  that 
when  descriptors  are  used  in  the  same  context  in  advertising,  they 
should  be  the  same — low  fat,  low  fat.  There  are  possibilities,  as  you 
know,  for  the  statement  to  be  correct  and  the  context  of  the  ad  to 
be  deceptive,  which  is  why  we  add  that  caveat.  We  brought  a  case 
like  that. 

I  would  also  note  that  we  continue  to  bring  cases  in  the  food 
area.  Some,  we  think,  important  ones  where  we  challenge  certain 
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health  claims.  Claims  about  fat  and  caloric  content  in  desert  bars, 
Pompeiian  Oil,  Stouffer  Co.,  where  we  alleged  that  the  low-sodium 
claim  was  deceptive.  False  and  misleading  use  of  a  single  study  to 
make  a  health  claim,  and  on  and  on  it  goes.  The  failure  to  disclose 
that  soups  low  in  fat  were  high  in  sodium  was  alleged  to  be  a  de- 
ceptive omission,  and  so  it  goes. 

So,  we  are  not  idle  in  attempting  to  go  on  and  build  the  body  of 
guidance. 

Senator  Bryan.  At  this  point  I  was  not  trying  to  imply  criticism. 
I  am  trying  to  establish  a  factual  predicate.  And  I  believe,  and  I 
do  not  want  to  put  words  in  your  mouth,  that  you  embrace  the  con- 
cept of  harmonization.  I  think  you  were  the  one  that  actually  used 
that  term  in  a  speech  a  year  or  so  ago  before  one  of  the  groups. 

Let  me  ask  your  colleagues,  now.  Ms.  Azcuenaga,  do  you  share 
that  view  that  it  should  be  harmonized? 

Ms.  Azcuenaga.  Definitely,  Mr.  Chairman,  and  I  have  voted  to 
join  in  Commission  letters  to  Congress  that  have  expressed  that  po- 
sition. I  think  it  is  important  that  we  harmonize,  and  I  think  that 
the  whole  project  on  which  we  have  embarked  is  a  matter  of  very 
high  priority.  I  believe  that  all  of  us  on  the  Commission  are  open 
minded  about  the  best  approach  to  take  to  provide  industry  and 
the  public  with  the  most  helpful  guidance  of  how  FTC  and  FDA 
policies  can  be  harmonized. 

It  is  a  big  project.  The  FDA  rules  imder  the  NLEA  account  for 
897  pages  in  the  Federal  Register  in  that  little,  tiny  type.  And  if 
you  add  in  the  USDA  rules  under  the  same  statute,  it  is  well  over 
900.  Our  staff  has  already  done  a  great  deal  of  work,  and  I  know 
that  we  are  all  very  interested  in  moving  that  along. 

Ms.  Owen.  That  has  been  the  unanimous  Commission  position, 
Mr.  Chairman. 

Mr.  Yao.  The  same  with  me.  I  would  just  add  the  ultimate  goal 
that  we  have  to  keep  in  mind  is  that  of  protecting  consumers,  and 
that  is  accomplished  by  the  joint  efforts  of  all  the  agencies  involved 
and  so  it  is  very  important  for  us  to  consider  our  policy  in  relation 
to  how  the  other  policies  are  in  place  and  implemented. 

Senator  Bryan.  Now,  are  you  in  the  process  of  developing  a  gen- 
eral rule  as  it  relates  to  this  issue  in  terms  of  advertising  of  food 
products  that  are  subiect  to  the  FDA  and  the  USDA  labeling? 

And  let  me  make  clear  that  I  understand  what  you  are  doing  be- 
fore I  ask  the  question. 

Ms.  Steiger.  My  personal  opinion,  given  what  I  have  told  you 
about  the  strictures  of  our  rulemaking  and  the  time  it  takes,  is 
that  rulemaking  probably  is  not  the  way  to  go.  It  is  too  slow. 

I  think  we  will  find  a  way,  and  we  have  options  here  to  do  public 
guidance,  whatever  method  we  take  to  indicate  what  is  the  policy 
regarding  the  various  aspects,  health  claims,  health  claims  on  food 
in  ads  that  are  30-second  broadcasts  and  the  like,  and  there  are 
issues.  There  are  issues  that  we  will  have  to  speak  to,  and  I  can 
only  say  we  are  doing  it  as  fast  as  we  can. 

Senator  Bryan.  I  ask  that  question  in  that  context,  as  you  are 
much  aware,  because  you  oppose  the  legislation — not  my  bill,  and 
so  I  take  nothing  personal  in  this. 

But  I  believe  it  was  Chairman  Moakley  in  the  House  and  Sen- 
ator Metzenbaum  in  the  Senate  who  introduced  legislation  which 
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would  have  indeed  bypassed  the  rulemaking  procedure  and  said  as 
a  matter  of  statute  that  your  advertising  jurisdiction  and  your  en- 
forcement authority  would  be  basically  comparable  to  or  consistent 
with  the  FDA  rules.  I  do  not  recall  the  language,  and  that  is  not 
particularly  significant  here — but  in  effect  by  statute  to  provide  you 
with  the  authority  to  promulgate  the  rules,  which  you  have  indi- 
cated is  a  very  lengthy  process  that  would,  in  effect,  allow  you  to 
bypass  the  general  process. 

Ms.  Steiger.  I  think  we  tried  to  explain  in  our  letter  the  need 
for  caution  here.  Advertising  is  not  the  same  as  labeling.  There  are 
differences  that  should  be  taken  into  account. 

What  I  think  is  important  is  that  the  Commission  speak  clearly 
as  to  what  it  is  going  to  do  and  how  it  is  going  to  enforce  to  the 
greatest  extent  possible  consistent  with  the  FDA,  and  that  is  where 
I  am  on  that. 

Senator  Bryan.  Miss  Steiger,  did  you  indicate  that  you  thought 
that  rulemaking  was  too  slow  but  that  you  did  not  object,  per  se, 
to  ultimately  reaching  a  point  in  time  in  which  there  is  a  rule  in 
place,  not  suggesting  that  that  should  preclude  any  action,  or  do 
you  not  favor  rulemaking  at  all  in  terms  of  at  the  end  of  the  proc- 
ess recognizing  it  takes  time? 

We  do  not,  in  effect,  want  to  suspend  any  of  the  actions  which 
you  have  described  in  response  to  one  of  my  earlier  questions.  Do 
you  favor  rulemaking  as  a  process  to  get  a  handle  on  this  advertis- 
ing issue? 

Ms.  Steiger.  I  cannot  see  what  the  landscape  is  yet  as  to  wheth- 
er it  might  be  needed.  If  guidance  is  not  enough,  if  our  cases  are 
not  providing  enough,  then  you  would  consider  one  of  the  other 
tools  in  our  arsenal,  I  suppose,  but  that  is  the  way  we  generally 
have  approached  rulemaking. 

We  have  done  cases  as  groundwork — the  900  number  area,  for 
example.  Even  in  instances  where  the  Congress  has  g^ven  us  en- 
forcement authority,  we  have  done  cases  first,  our  rulemaking  au- 
thority, and  then  you  look  at  the  landscape,  and  if  there  are  issues, 
you  can  always  reexamine  whether  you  think  rulemaking  is  nec- 
essary. 

I  just  cannot  answer  that  now.  I  hope  we  will  be  able  to  do  a 
good  enough  job  that  we  will  get  the  job  done. 

Senator  Bryan.  So,  you  favor  proceeding  with  guidelines. 

Ms.  Steiger.  Some  method  of  public  policy,  guidelines — I  do  not 
want  to  use  guidelines,  I  do  not  want  to  use  policy  statement,  be- 
cause I  just  do  not  know  what  kind  of  format  it  is  going  to  look 
like.  Some  of  these  terms  are  terms  of  art  for  me. 

Senator  Bryan.  And  obviously  you  are  much  more  familiar  with 
the  subtle  nuances  of  all  of  this  because  of  your  day-to-day  respon- 
sibilities, but  assume  for  the  sake  of  argument  that  I  am  a  person 
involved  in  food  processing,  that  I  have  products  on  the  shelf. 

What  am  I  to  understand  in  terms  of  what  I  can  or  cannot  do 
in  the  context  of  the  colloquy  we  have  just  had  now?  In  other 
words,  I  am  listening  to  this  on  a  closed  circuit  television  and  I 
have  my  legal  counsel  in  company  X,  and  they  are  hanging  literally 
on  every  word  as  you  are  commenting,  each  of  you. 
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What  am  I  to  understand  are  the  operational  limits,  or  the  scope 
of  what  I  can  do,  in  terms  of  advertising,  or  not  do,  with  respect 
to  assertions  of  health  claims  as  it  relates  to  the  food  labeling? 

Ms.  Steiger.  Well,  I  think  the  opening  point  there,  and  my  col- 
leagues may  want  to  comment  on  this,  is  that  we  have  a  very  well- 
established  body  of  precedent  and  case  law  on  our  substantiation 
doctrine  and  our  deception  doctrine  for  advertisers  and  industries, 
wherever  placed,  who  as  advertisers  are  very  well  aware,  I  think, 
of  these  basic  standards — this  is  what  you  cannot  do  in  an  ad,  no 
matter  where  the  ad  is. 

To  the  extent  that  there  is  finer  tuning  needed  on  how  you  are 
going  to  handle  very  specific  issues  in  the  food  area,  then  I  think 
we  should  provide  it,  but  we  have  a  longstanding  base  of  litigated 
cases  and  consents,  and  our  cases  in  the  food  area  obviously  are 
providing  guidance. 

Senator  Bryan.  Would  it  not  make  some  sense — and  let  me  in- 
vite your  colleagues  to  respond  as  well — to  have  at  least  some  pro- 
nouncements, maybe  not  precisely  every  single  thing  that  is  con- 
tained on  a  food  labeling,  because  the  length  of  time  of  a  broadcast 
advertisement,  for  example,  may  preclude  that. 

I  do  understand  that  there  are  some  limitations,  but  should  it 
not  be  made  clear  to  those  who  sell  in  the  marketplace  that  their 
advertising  must  be  consistent  with  what  is  on  the  label  itself,  per- 
haps not  to  require  each  and  every  item  to  be  contained  in  the  ad- 
vertisement, but  should  that  not  be  the  public  policy  that  we  are 
to  pursue,  leaving  some  latitude  for  enforcement,  and  perhaps  some 
areas  that  recognize  there  may  be  some  exceptions? 

But  I  mean,  I  am  not  hearing  the  kind  of  pronouncement  that 
I  would  like  to  hear,  and  that  is,  in  effect,  look,  those  that  are  ad- 
vertising, you  had  better  hew  pretty  close  to  what  is  on  the  food 
label  itself,  or  will  be  in  1994,  and  that  any  deviation  from  that  be- 
comes suspect  and  possibly  the  basis  for  Commission  action,  leav- 
ing yourself  some  latitude  as  to  what  the  deviation  may  be. 

But  would  that  not  be  helpful  from  the  standpoint  of  the  consum- 
ers, so  that  the  consumer  not  only  hears  but  reads  in  the  context 
of  the  product  itself  the  same  information  as  it  relates  to  the  asser- 
tion of  the  dietary  impact  of  the  health  claims  contained  in  the 
label? 

Ms.  Owen.  Mr.  Chairman,  I  think  first  of  all  I  would  suggest 
that  people  in  the  business  community  are  on  notice  by  virtue  of 
the  Commission's  unanimous  announcement  that  it  intends  to  har- 
monize its  policies  with  those  of  the  Food  and  Drug  Administration. 

Second,  I  think  if  people  look  at  the  cases  we  have  done  to  date, 
they  will  see  some  of  the  fruits  of  our  harmonization  goal  in  the 
enforcement  actions  that  we  have  taken. 

I  feel  a  little  bit  at  a  disadvantage  here  in  attempting  to  respond 
to  some  of  your  questions,  because  I  think  the  outreach  program 
that  the  staff  is  engaged  in  as  we  speak  in  an  effort  to  talk  to  these 
business  people  who  are  hanging,  as  you  say,  to  get  their  input  in 
terms  of  what  we  should  do  is  very  important,  and  I  am  hesitant 
to  come  to  any  firm  pronouncement  here  in  the  absence  of  receiving 
the  staffs,  what  I  think  will  be  very  well-informed  recommendation 
on  precisely  how  we  should  proceed. 
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But  I  think  we  have  sent  out  a  clarion  call  of  a  sort  to  the  busi- 
ness community,  and  I  think  we  are  working  with  them  in  terms 
of  trying  to  bring  them  on  board  and  come  up  with  a  workable  pol- 
icy. That  is  also  very  much,  of  course,  in  the  interest  of  the  con- 
sumers. 

Senator  Bryan.  Ms.  Owen,  I  am  very  sympathetic  to  the  view 
you  ought  not  to  be  formulating  policy  in  the  context  of  colloquy  in 
a  committee.  I  think  that  is  not  responsible.  But  I  must  say  that 
I  am  a  little  less  than  encouraged  as  to  how  aggressive  this  is 
going  to  be. 

Let  me,  without  identifying  the  manufacturer,  but  here  is  a  prod- 
uct which  is  being  advertised  as  95-percent  fat  free,  never  more 
than  a  gram  of  sodium.  Now,  most  of  us  did  not  grow  up  in  the 
world  of  chemistrv,  in  which  grams  and  milligrams  are  imme- 
diately subject  to  tne  finite  distinction.  A  gram  of  sodium  is  a  fairly 
high  salt  content. 

Sodium  is  expressed  most  typically,  at  least  in  food  products,  in 
terms  of  milligrams.  Now  I  am  not  authority  on  this  subject,  but 
that  type  of  advertisement,  it  seems  to  me,  is  clearly  misleading. 

It  may  be  accurate.  It  may  be  accurate  to  say  1  gram  of  sodium, 
because  if  that  is  its  content,  it  is  not  factually  inaccurate,  but 
very,  very  misleading,  and  I  guess  what  I  think  that  the  American 
public  is  entitled  to,  as  well  as  those  who  are  involved  in  advertis- 
ing their  product,  is  some  clear  expression  of  a  statement,  not  this 
afternoon  in  this  hearing,  as  to  what  is  going  to  be  allowed  and 
what  is  not  going  to  be  allowed,  because  I  think  that  is  fundamen- 
tally wrong. 

Ms.  Owen.  On  this  particular  issue,  let  me  say  that  we  are  some- 
what at  a  disadvantage,  because  we  have  a  part  3  litigation  ongo- 
ing on  that  particular  allegation.  We  have  challenged  ads  along 
those  lines. 

Senator  Bryan.  I  respect  that,  having  had  some  experience  in 
Commission  proceedings  in  a  different  life. 

Ms.  Steiger.  We  have  also  challenged,  as  I  noted,  an  advertis- 
ing— an  advertisement  for  a  soup  as  being  low  in  fat,  and  remem- 
ber, this  precedes  the  descriptors,  basically,  saying  that  the  fact 
that  it  was  high  in  sodium  was  an  omission,  and  so  we  are  provid- 
ing some  guidance,  and  I  wish  I  could  tell  you  it  would  happen  to- 
morrow, but  we  are  making  the  very  best  effort  we  can,  and  our 
ongoing  investigations  are  going  to  tell  a  fair  amount,  too. 

Senator  Bryan.  Well,  you  sense  where  I  am  coming  from,  and  I 
do  not  want  to  press  the  particulars  of  the  matter  that  may  be 
under  submission  before  you. 

Mr.  Yao,  you  look  like  you  are  about  ready  to  enlighten  us  all 
with  an  observation. 

Mr.  Yao.  Well,  you  have  given  me  a  tall  order.  Maybe  I  should 
go  into  equation  mode. 

Senator  Bryan.  Well,  that  would  certainly  be  sufficiently  confus- 
ing. 

Mr.  Yao.  I  wanted  to  comment  that  I  would  like  to  think  that 
when  we  get  through  with  our  process  in  terms  of  a  harmonization 
policy  statement  that  one  could  look  at  it  and  basically  know  what 
to  do  and  what  not  to  do,  so  the  same  kinds  of  questions  that  you 
are  asking  now  are  ones  that  I  would  hope  that  our — whatever  we 
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come  up  with — will  be  able  to  give  guidance  on,  and  to  the  extent 
that  it  looks  like  one  could  not  accomplish  the  whole  thing  within 
a  relatively  short  time  span,  I  would  encourage,  that  we  at  least 
produce  some  pieces  to  get  as  much  out  as  we  can  as  quickly  as 
we  can. 

Senator  Bryan.  What  I  am  simply  arguing  for  is  something  that 
is  important  to  the  American  consumer.  Indirectly  you  have  an  op- 
portunity to  impact  health  care  costs  in  America.  You  have  all  seen 
the  staggering  numbers.  If  we  do  nothing,  we  add  in  the  next  5 
years  $1  trillion  of  additional  cost  in  Medicare  alone. 

Some  of  these  health-related  problems  can  be  ameliorated  with 
better  diet  and  a  whole  lot  of  things  that  we  could  do  for  ourselves 
that  do  not  involve  the  formal  intervention  of  health  care  providers, 
and  there  are  people  who  are  trying  to  turn  that  ocean  liner  of  die- 
tary history  and  preferences  of  the  past  to  make  some  adjustment 
in  their  own  diet. 

I  think  it  is  just  terribly  important  that  not  only  do  we  have  the 
labeling  on  the  product  itself,  but  the  advertising  of  that  product 
be  fair  as  well  as  accurate,  and  to  avoid  by  omission  or  by  some 
other  characterization  something  that  clearly  is  misleading. 

Let  me  ask  you  one  other  question  here,  and  then  I  am  going  to 
let  you  go,  and  that  is  the  environmental  guidelines. 

As  you  will  recall,  we  had  some  hearings  not  too  lon^  ago  where 
we  were  talking  about — and  there  is  some  analogous  circumstance 
to,  I  guess,  some  of  the  food  claims,  and  that  is,  you  know,  bio- 
degradable, ozone-friendly,  a  whole  host  of  things  that  are  so  amor- 
phous and  vague  they  meant  nothing,  but  their  clear  design  and 
intent  was  to  appeal  to  people  who  are  trying  to  be  responsible  in 
terms  of  their  own  consumer  choices  with  respect  to  its  impact,  or 
their  impact  on  the  environment,  and  we  had  some  examples  here, 
and  you  will  all  recall  that. 

Why  do  you  not  give  me  just  a  very  brief  update  as  to  where  we 
are?  I  think  you  have  some  guidelines,  do  you  not,  that  you  are 
seeking  to  enforce,  and  if  I  am  correct,  tell  me  what  your  success 
has  been,  and  if  I  am  not  correct,  please  disabuse  me  of  this  notion 
that  I  have. 

Ms.  Steiger.  We  are  very  pleased.  We  issued  those  guides  on 
July  28,  1992.  They  have  been  very  well — widely  well-received.  We 
are  seeing  States  who  are  conferring  with  us,  and  I  am  trying  to 
find  the  name  of  the  States.  We  hope  many  States  will  follow  them. 

Skip  Humphrey  of  Minnesota,  who  has  been  a  power  in  this  in 
the  green  marketing  area,  and  a  very  useful  power  indeed,  has 
asked  that  States  look  to  us. 

Specifically,  Wisconsin  and  Maine  are  reviewing  our  guides  to  de- 
termine whether  to  adopt  them  as  enforceable  regs.  New  Jersey, 
New  Mexico,  and  Florida  are  also  looking  at  that  issue.  Indiana's 
law  states  that  the  FTC  guides  are  to  be  followed,  and  California 
in  at  least  its  treatment  of  recyclable  claims  has  adopted  a  similar 
definition  to  that  in  the  FTC  guides. 

Why  is  this  important?  It  is  important  because  we  do  think  we 
have  helped  get  the  noise  out  of  the  marketplace.  In  addition,  we 
have  announced  15  consent  agreements  that  address  a  number  of 
these  issues,  including  degradable  claims,  ozone-friendly  claims, 
when  it  may  not  have  contained  any  CFC's  but  it  contained  an- 
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other  ozone-depleter  as  a  product,  and  so  we  continue  to  add  guid- 
ance to  the  guides. 

We  continue  to  respond  to  questions  from  the  States  and  anyone 
else  who  is  interested  as  to  how  the  guides  should  be  applied  in 
a  marketing  or  an  advertising  area.  We  are  always  there  to  do 
that,  and  I  think  it  is  also  important  to  remember  that  we  had 
promised  a  rapid  review  of  those  guides  in  3  years.  That  is  impor- 
tant, giving  the  rapidly  developing  science  and  the  possible  need 
for  an  inclusion  of  guides  in  yet  other  areas,  and  we  are  committed 
to  doing  that. 

I  think  it  has  been  a  very  successful  project,  and  we  are  ex- 
tremely pleased  with  it,  and  with  all  the  help  we  got  from  every- 
body, the  States  and  industry.  It  was  a  very  large  effort,  and  we 
think  successful. 

Senator  Bryan.  Thank  you  very  much.  Let  me  give  each  of  you 
an  opportunity  to  comment  on  anything  that  you  want  to. 

Ms.  Steiger.  Just  to  express  again  our  deepest  appreciation  for 
your  commitment  over  the  years,  certainly  in  my  tenure  here,  to 
this  Commission's  effort  for  reauthorization.  You  nave  never  failed 
to  give  us  a  hearing  and  introduce  legislation,  and  we  remain  deep- 
ly grateful  to  you,  Mr.  Chairman. 

Senator  Bryan.  Well,  I  appreciate  that.  We  are  deeply  grateful 
for  your  cooperation  and  forthcoming  whenever  we  need  to  discuss 
issues  that  involve  the  Commission  and  its  activities.  I  wish  each 
of  you  well,  and  collectively  the  Commission  in  your  efforts  in  those 
matters  that  lie  ahead. 

We  are  going  to  leave  the  record  open  because  several  of  our  col- 
leagues had  some  additional  questions  and  had  to  leave  for  other 
meetings. 

We  will  declare  the  subcommittee  hearing  as  adjourned,  and 
thank  you  very  much. 

[Whereupon,  at  3:30  p.m.,  the  subcommittee  adjourned.] 
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Letter  From  Christian  S.  White,  Acting  Director,  Federal  Trade  Commission 

July  13,  1993. 

The  Honorable  Slade  Gorton, 

U.S.  Senate, 

Washington,  DC    20510-6125 

Dear  Senator  Gorton:  Thank  you  for  your  April  14,  1993,  letter  requesting  fol- 
low-up information  relating  to  testimony  on  pending  telemarketing  legislation.^  Spe- 
cificaUy,  you  indicate  that  you  are  seeking  views  ^  on  state  homestead  exemption 
laws  vis-a-vis  law  enforcement  efforts  to  combat  telemarketing  fraud. 

As  you  know,  most  states  have  enacted  homestead  exemption  laws  that  afford  the 
debtor  some  type  of  protection  against  the  collection  of  unsecured  debts  and  judg- 
ment liens  through  levies  upon  the  debtor's  homestead.^  Thus,  homestead  exemp- 
tion laws  can  inhibit  the  Commission's  ability  to  coUect  civil"*  fraud  judgments 
awarded  by  the  courts  throu^  levies  upon  real  property  owned  by  individual  de- 
fendants and  used  by  them  as  their  primary  residence.  There  is,  however,  a  wide 
disparity  in  the  specific  provisions  of  these  laws  and  thus  in  their  impact  on  the 
Commission. 

For  example,  the  value  of  the  property  protected  by  the  homestead  exemption  var- 
ies dramatically  from  state  to  state.  A  few  states  have  so-called  "unlimited"  home- 
stead exemptions  because  the  exemption  has  no  dollar  value  limit,  but  only  acreage 
limits.  Texas  and  Florida  have  unlimited  homesteads  of  one  urban  acre  or  200  rural 
acres  and  Vz  urban  acre  or  160  rural  acres,  respectively.  Arizona  and  Nevada  have 
no  acreage  limits,  but  have  hi^  value  limits  of  $100,000  and  $95,000,  respectively. 
In  contrast.  New  York  has  a  relatively  small  homestead  exemption  limit  of  $10,000. 
In  some  jurisdictions,  the  homestead  exemption  accorded  to  single  persons  with  no 
family  members  living  with  them  is  less  than  that  accorded  to  married  persons  liv- 
ing with  family  members.  For  example,  California  provides  for  a  $75,000  limit  on 
the  exemption  if  the  debtor  is  a  member  of  a  family  unit,  and  a  $50,000  limit  if 
the  debtor  is  single. 

Since  1987,  approximately  20  percent  of  the  Commission's  fraud  cases  have  been 
filed  in  federal  district  courts  in  states  that  provide  "unlimited"  homestead  exemp- 
tions. Any  civil  judgment  entered  against  an  individual  in  those  cases  is 
uncollectible  against  the  defendant's  principal  residence.  Because  defendants  are 
generally  aware  of  the  scope  of  the  exemption,  defendants  in  states  with  an  unlim- 
ited homestead  exemption  are  usually  unwilling  to  negotiate  settlements  that  re- 
quire forfeiture  of  a  residence  to  a  court  for  use  in  providing  redress  to  defrauded 
consumers  or  in  satisfying  civil  penalties. 

In  some  jurisdictions,  it  has  been  successfully  argued  that  a  court,  in  cases  where 
it  can  trace  the  actual  proceeds  from  fraud  to  a  homestead  purchase,  may  impose 
a  constructive  trust  on  a  defendant's  real  property,  overriding  any  homestead  ex- 
emption rights  that  the  defendant  might  assert.  See,  e.g..  In  re  Gherman,  103  B.R. 
326,  332-33  (Bankr.  S.D.  Fla.  1989).  In  other  jurisdictions,  however,  it  not  clear  that 
the  homestead  exemption  may  be  readily  avoided  in  this  way.  In  Minnesota,  for  ex- 


^The  testimony  was  delivered  on  behalf  of  the  Commission  by  the  former  Director  of  the  Bu- 
reau of  Consumer  Protection,  Barry  J.  Cutler. 

*  Although  the  letter  requests  the  Commission's  views,  in  a  June  3,  1993,  discussion  with  Do- 
rian Hall,  Deputy  Director  of  the  Commission's  OfBce  of  Congressional  Relations,  Sherman 
Joyce  of  the  Subcommittee  staff  indicated  that  the  bureau  director's  views  would  satisfy  Senator 
Gorton's  request. 

^Connecticut,  Delaware,  Indiana,  Maryland,  New  Jersey,  Pennsylvania,  and  Rhode  Island  are 
the  only  states  that  do  not  have  homestead  exemption  laws. 

■*As  the  Commission  does  not  have  statutory  authority  to  bring  criminal  actions,  this  response 
is  confined  to  civil  actions  to  obtain  redress  for  defrauded  consumers  and/or  to  obtain  civil  pen- 
alties. 

(43) 
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ample,  the  homestead  exemption  has  been  held  to  be  a  legal  right  available  not  only 
to  tnose  who  comply  with  the  law,  but  also  to  those  who  may  violate  it.  See  Denzer 
V.  Prendergast,  126  N.W.2d  440,  443^6  (Minn.  1964). 

Similariy,  federal  law  reveals  an  apparent  tension  between  the  need  to  close  loop- 
holes that  allow  fraudulent  actors  to  profit  from  their  scams  and  the  desire  to  ac- 
commodate state  homestead  exemption  laws.  For  example,  under  the  Crime  Control 
Act  of  1990,  Pub.  L.  No.  101-647  (1990),  Congress,  after  much  debate,  sought  to  en- 
sure that  debtors  of  the  United  States  or  its  agencies  would  remain  able,  in  federal 
debt  collection  proceedings,  to  invoke  the  homestead  exemptions  that  have  tradi- 
tionally existed  under  the  laws  of  most  states.'  Elsewhere  in  the  same  Act,  however, 
Congress  amended  the  federal  Bankruptcy  Code  to  prevent  an  individual  in  vol- 
untary bankruptcy  from  taking  advantage  of  a  state  homestead  exemption  if  that 
individual  has  been  convicted  of  defrauding  a  financial  institution  with  which  the 
individual  had  a  fiduciary  relationship.® 

The  Commission  has  taken  no  position  on  any  specific  legislation  regarding  the 
homestead  exemption,  including  its  use  by  defendants  found  liable  for  civil 
telemarketing  fraud.  It  is  possible  that  narrowly  drawn  changes  to  the  Bankruptcy 
Code  could  be  devised  that  would  prevent  telemarketing  fraud  artists  who  are  sub- 
ject to  civil  court  judgments  from  abusing  the  bankruptcy  process  and  homestead 
exemptions.  Such  changes  could  give  scam  victims  a  better  chance  of  receiving 
consumer  redress.' 

I  hope  that  this  information  will  be  helpful  to  you  and  the  Subcommittee. 
Sincerely, 

Christian  S.  White, 

Acting  Director. 


Prepared  Statement  of  Robert  N.  Sayler,  Chair,  Section  of  Litigation, 

American  Bar  Association 

I  appreciate  the  opportunity  to  present  the  views  of  the  American  Bar  Association 
on  broad  federal  product  liability  legislation.  I  am  Robert  N.  Sayler,  Chair  of  the 
ABA's  Section  of  Litigation,  and  also  Chair  of  the  ABA  Working  Group  on  Case 
Management. 


"Title  XXXVI  (Federal  Debt  Collection  Procedures  Act  of  1990)  of  the  Crime  Control  Act  of 
1990,  supra,  added  28  U.S.C.  §3014  (exempt  property),  which  permits  an  individual  in  a  federal 
debt  collection  action  or  proceeding  to  exempt,  inter  alia,  "(A)  any  property  that  is  exempt  under 
Federal  law  ♦  ♦  ♦  or  State  or  local  law  ♦  ♦  ♦  at  the  place  in  which  the  debtor's  domicile  has 
been  located  for  the  180  days  immediately  preceding  the  date  of  the  filing  of  such  application 
[for  a  remedy  under  this  chapter],  or  for  a  longer  portion  of  such  180-day  period  than  in  any 
other  place;  and  (B)  any  interest  in  property  in  which  the  debtor  had,  immediately  before  the 
filing  of  such  application,  an  interest  as  a  tenant  by  the  entirety  or  joint  tenant,  or  an  interest 
in  a  community  estate,  to  the  extent  that  such  interest  is  exempt  fh)m  process  under  applicable 
nonbankruptcy  law."  28  U.S.C.  §§3014(aX2XA)  &  (B),  as  added  by  Pub.  L.  No.  101-647,  Title 
XXXVI,  §3016,  104  Stat.  4938-39.  "The  protection  regarding  a  debtor's  primaiy  residence  is  a 
form  of  the  "homestead  exemption,'  which  most  States  provide  in  some  fIor]m.  H.R.  Rep.  No. 
736,  lOlst  Cong.,  2d  Sess.  30  (1990)  (H.R.  5640),  reprinted  at  1990  U.S.C.C.A.N.  6630,  6638; 
see  also  136  Cong.  Rec.  H  13,294  (daily  ed.  Oct.  27,  1990)  (debate  between  Reps.  Wylie  and  Hell- 
er). 

"The  federal  Bankruptcy  Code,  at  11  U.S.C.  §522  (exemptions),  generally  permits  the  debtor 
to  exempt  from  the  bankruptcy  estate,  inter  alia,  certain  homestead  property  that  would  he  ex- 
empt under  state  or  local  law.  11  U.S.C.  §§522(bX2XA)  &  (B).  Title  XXV  (Comprehensive  Thrift 
and  Bank  Fraud  Prosecution  and  Tfixpayer  Recovery  Act  of  1990)  of  the  Crime  Control  Act  of 
1990,  supra,  amended  11  U.S.C.  §522,  supra,  so  that  the  homestead  exemption  and  other  pro- 
tections of  that  section  are  no  longer  available  against  "any  debt  of  a  kind  specified  in  section 
523(a)(4)  [fraud  or  defalcation  while  acting  in  a  fiduciary  capacity,  embezzlement,  or  larceny] 
or  523(aX6)  [willful  and  malicious  injury  by  the  debtor  to  another  entity  or  to  the  property  of 
another  entity]  *  ♦  ♦  owed  by  an  institution-afliliated  party  of  an  insured  depository  institution 
to  a  Federal  depository  institutions  regulatory  agency  acting  in  its  capacity  as  conservator,  re- 
ceiver, or  liquidating  agent  for  such  institution."  11  U.S.C.  522(cX3),  as  added  by  Pub.  L.  No. 
101-647,  Title  XXV,  Subtitle  B,  §2522(bX3),  104  Stat.  4866;  see  H.R.  Rep.  No.  681,  101st  Cong., 
2d  Sess.,  pt.  1,  at  179  (1990)  (H.R.  5269),  reprinted  in  1990  U.S.C.C.A.N.  6472,  6585  ("[T]he 
legislation  makes  several  changes  in  the  Bankruptcy  Code  to  close  ofT  the  bankruptcy  'escape 
hatch'  for  persons  whose  fraud  and  mismanagement  have  jeopardized  the  financial  health  of  a 
depository  institution.  These  changes  prevent  persons  in  positions  of  fiduciary  trust  in  relation 
to  such  an  institution  from  using  a  bankruptcy  proceeding  to  extinguish  or  reduce  their  liability 
for  damage  they  caused  the  institution."). 

'It  may  be  noted  that  the  same  reasoning  underlying  the  amendment  to  11  U.S.C.  §522,  dis- 
cussed supra  note  6,  could  be  applied  to  the  use  of  homestead  exemptions  by  individuals  con- 
victed of  civil  telemarketing  fraud. 
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The  ABA  is  committed  to  having  a  legal  system  in  America  that  is  effective  and 
just,  one  that  protects  the  rights  of  consumers  and  manufacturers,  plaintiffs  and  de- 
fendants. We  nave  worked  extensively  on  projects  aimed  at  improving  our  civil  jus- 
tice system  and  I  will  discuss  one  of  our  current  initiatives  to  improve  the  civiljus- 
tice  system  later  in  my  statement.  First,  however,  I  will  discuss  some  of  our  efforts 
relevant  to  our  tort  liability  system. 

For  more  than  a  decade,  the  ABA  has  extensively  studied  the  tort  liability  system 
and  its  product  liability  laws.  To  accomplish  this  the  ABA  created  three  broadly- 
based  entities  to  study:  1)  the  advisability  of  broad  federal  product  liability  laws; 
2)  proposals  to  improve  the  tort  liability  system;  and  3)  the  liability  insurance  sys- 
tem. 

The  ABA  has  continuously  opposed  enactment  of  broad  federal  product  liability 
legislation  since  February  of  1981  when  the  ABA's  policy-making  body,  the  House 
of  Delegates,  adopted  by  voice  vote  a  resolution  opposing  enactment  of  legislation 
which  would  impose  a  model  products  liability  proposal  as  federal  law. 

The  ABA  opposes  legislation  such  as  S.  687,  the  "Product  Liability  Fairness  Act" 
because  we  believe  broad  federal  product  liability  legislation  would  deprive  consum- 
ers of  the  sound  guidance  of  the  weU-developed  product  liability  laws  of  their  indi- 
vidual states,  as  well  as  the  flexibility  to  carefully  refine  the  law  through  their  state 
courts,  and  to  make  any  necessary  major  improvements  in  the  law  through  their 
state  legislatures  in  furtherance  of  their  economic  or  social  needs. 

The  broadly-based  entity  charged  by  the  ABA  to  study  the  advisability  of  broad 
federal  product  liability  legislation  was  appointed  by  the  ABA  President  in  1982. 
The  committee  was  called  the  Special  Committee  to  Study  Product  Liability.  The 
Committee  included  among  its  members  nominees  of  the  Sections  of  Business  Law, 
Public  Contract  Law,  Litigation  and  Tort  and  Insurance  Practice.  Based  on  the  rec- 
ommendations and  report  of  the  Special  Committee,  in  February,  1983,  the  ABA's 
House  of  Delegates  adopted  the  resolution  appended  to  this  statement  as  Appendix 
A.  Also  appended  to  this  statement  as  Appendix  B  is  the  report  that  our  House  of 
Delegates  considered  when  it  adopted  the  1983  resolution.  It  discusses  in  detail  the 
rationale  for  the  1983  ABA  policy. 

The  resolution  opposes  enactment  of  broad  federal  product  liability  legislation.  It 
supports  enactment  of  narrowly  drawn  federal  legislation  on  victim  compensation 
which  addresses  the  issues  of  Uabihty  and  damages  with  respect  to  claims  arising 
out  of  occupational  diseases  (such  as  asbestosis)  with  long  latency  periods  in  cases 
where:  1)  me  number  of  such  claims  and  the  liability  for  such  damages  threaten 
the  solvency  of  a  significant  number  of  manufacturers  engaged  in  commerce;  and 
2)  the  number  of  such  claims  have  become  excessive  burdens  on  the  judicial  system. 
It  also  supports  federal  legislation  allocating  product  liability  risks  between  the  fed- 
eral government  and  its  contractors.  The  House  of  Delegates  thus  reaffirmed  the 
wisdom  of  leaving  the  great  majority  of  products  liability  case  law  to  the  various 
states  which  are  in  a  position  to  best  address  themselves  to  the  specific  social  and 
economic  needs  of  their  constituents. 

The  broadly-based  entity  charged  by  the  ABA  to  study  proposals  to  improve  the 
tort  liability  system  was  appointed  by  the  ABA  President  in  1985.  The  14-member 
commission  was  called  the  Action  Commission  to  Improve  the  Tort  Liability  System. 

The  members  of  the  Commission  were  federal  trial  and  appellate  court  judges;  a 
state  Supreme  Court  justice;  corporate  counsel,  including  those  with  insurance  expe- 
rience; consumer  and  civil  ri^ts  advocates;  academicians;  and  practicing  plaintiffs 
and  defense  lawyers. 

In  February  1987,  the  ABA  House  of  Delegates  considered  the  Commission's  rec- 
ommendations and  adopted  the  resolution  appended  to  this  statement  as  Appendix 
C. 

The  ABA  takes  the  position  that  these  recommendations  to  improve  the  tort  sys- 
tem can  and  should  be  implemented  by  the  courts  and  legislatures  at  the  state,  and 
not  the  federal  level.  This  is  in  keeping  with  the  ABA's  view  that  the  tradition  of 
state-fashioned  tort  principles  remains  mndamentally  sound. 

The  ABA  resolution  makes  numerous  recommendations  addressed  to  the  courts 
and  to  the  lawyers.  These  recommendations  include  the  following: 

1.  No  ceilings  should  be  placed  on  pain  and  suffering  awards.  Instead,  trial  and 
appellate  courts  should  more  effectively  control  pain  and  suffering  verdicts  which 
are  either  so  excessive  or  so  inadequate  as  to  be  disproportionate  to  the  injury  suf- 
fered or  to  community  expectations. 

2.  Tort  awards  for  pain  and  suffering  should  be  more  uniform.  To  achieve  that 
goal,  the  ABA  recommends  such  approaches  as  objective  annual  studies  of  tort 
awards,  public  information  on  those  awards,  guidelines  for  use  by  the  trial  courts, 
and  study  given  as  to  whether  additional  guidance  can  and  should  be  given  to  the 
jury  on  the  range  of  appropriate  damage  awards. 
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3.  Fee  arrangements  should  be  written  in  plain  English  or  appropriate  other  lan- 
guage; percentage  fees  should  be  out  of  the  net  amount  and  not  out  of  the  gross 
amount  of  any  judgment  or  settlement;  and  courts  or  a  public  body  should  disallow 
attorneys  fees  that  are  found  to  be  plainly  excessive. 

4.  To  protect  future  claimants,  tne  ABA  opposes  various  forms  of  secrecy  agree- 
ments and  arrangements  that  require  destruction  of  information  or  records  as  well 
as  agreements  that  would  prohibit  a  particular  attorney  from  representing  other 
claimants. 

5.  The  ABA  has  specific  reconrmendations  addressed  to  the  courts  to  streamline 
the  litigation  process,  to  eliminate  frivolous  claims  and  to  reduce  the  long  delays 
currently  characteristic  of  much  litigation.  These  include  permitting  non-unanimous 
jury  verdicts  and  use  of  alternative  dispute  resolution  metnods. 

There  are  certain  areas  in  which  the  ABA  believes  state  legislative  action  may 
be  needed. 

1.  The  ABA  believes  that  punitive  damages  are  appropriate  in  certain  cases,  but 
their  scope  should  be  limited.  They  should  not  be  commonplace.  The  basic  standard 
to  establish  punitive  damages  should  be  a  conscious  or  deliberate  disregard  of  a  de- 
fendant's obligations.  The  standard  of  proof  should  be  "clear  and  convincing"  evi- 
dence and  not  a  lesser  standard  such  as  a  "preponderance  of  the  evidence." 

2.  The  ABA  is  concerned  that  no  defendant  should  be  subjected  to  punitive  dam- 
ages that  are  excessive  in  the  aggregate  for  the  same  wrongful  act.  There  should 
therefore  be  safeguards  to  prevent  the  imposition  of  repeated  punitive  damages.  The 
purpose  of  punitive  damages  is  to  punish,  not  to  confiscate.  The  ABA  recognizes  that 
the  principal  resjwnsibility  to  control  excessive  awards  for  punitive  damages  rests 
on  the  courts;  however,  state  legislation  may  be  necessary  to  assure  more  effective 
judicial  review  of  punitive  damage  awards. 

3.  The  ABA  believes  that  the  doctrine  of  joint  and  several  liability  should  be  lim- 
ited by  legislation  to  apply  only  to  economic  losses  in  certain  cases.  Defendants 
should  not  be  held  liable  for  someone  else's  share  of  any  non-economic  loss  when 
the  defendant's  responsibility  is  substantially  disproportionate  to  liability  for  the  en- 
tire loss  suffered  by  the  plaintiff. 

4.  The  ABA  recognizes  that  allowing  non-unanimous  jury  verdicts  may  require 
legislation. 

A  number  of  states  enacted  tort  reform  legislation  over  the  past  several  years. 
Some  of  the  legislation  is  quite  far-ranging,  other  legislation  fairly  limited.  We  be- 
lieve that  state  legislatures  should  continue  to  review  and  improve  upon  their  tort 
systems. 

The  broadly-based  entity  charged  by  the  ABA  to  study  the  liability  insurance  sys- 
tem, the  ABA  Commission  to  Improve  the  Liability  Insurance  iSystem,  was  ap- 
eointed  by  the  ABA  I*resident  in  1987  to  report  and  make  recommendations  to  our 
[ouse  of  Delegates. 

In  response  to  the  ABA  Commission  report,  in  February  1989  the  American  Bar 
Association's  House  of  Delegates  adopted  a  resolution  aimed  at  improving  the  liabil- 
ity insurance  system.  That  resolution  is  appended  to  this  statement  as  Appendix  D. 

While  much  public  attention  has  been  focused  on  proposals  to  change  the  sub- 
stantive rules  of  products  law,  we  believe  the  greatest  threat  to  manufacturers  and 
consumers  is  the  excessive  costs  and  delays  in  our  civil  justice  system.  Drug  cases 
are  bleeding  resources  from  our  civil  justice  system.  Broken  families,  crime  and 
other  social  problems  have  also  had  a  significant  impact  on  the  courts.  TTiese  issues 
have  increased  dramatically  the  workload  on  all  parts  of  the  justice  system  and 
strained  the  system  beyond  its  capacity.  The  result  is  increased  costs  and  delays  for 
civil  litigants.  The  system  is  simply  becoming  too  slow,  too  costly  and  too  inacces- 
sible for  most  Americans. 

The  ABA  believes  that  solutions  to  the  problems  facing  our  justice  system  will 
only  be  found  by  bringing  together  a  broad  variety  of  constituents  to  address  the 
proolem.  I  am  intimately  involved  in  an  ABA  initiative  to  do  just  this. 

About  a  year  ago  the  ABA  established  a  Planning  Group  on  Civil  Justice  Improve- 
ments. It  is  coordinating  the  efforts  of  three  working  groups  developing  consensus 
programs  in  the  areas  of  discovery,  case  management  and  early  settlement  of  cases. 
The  Working  Groups  are  comprised  of  representatives  from  more  than  forty  organi- 
zations with  an  expressed  interest  in  improving  the  civil  justice  system.  These  orga- 
nizations represent  the  whole  spectrum  of  our  civil  justice  system  including  consum- 
ers and  businesses,  plaintiffs  and  defendants.  I  chair  the  Working  Group  on  Case 
Management. 

On  December  13th  and  14th,  the  ABA  will  host  a  Symposium  to  discuss  the  pro- 
posals that  are  being  developed  by  the  three  Working  Group  entities,  and  ways  to 
implement  the  proposals  that  the  various  organizations  represented  at  the  Sympo- 
sium have  agreed  upon. 
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Following  the  Civil  Justice  Symposium,  and  a  Symposium  on  Criminal  Justice 
that  the  ABA  is  also  sponsoring,  the  ABA  will  host  a  three-day  national  public  con- 
ference in  May  1994.  This  conference  will  examine  the  public's  declining  confidence 
and  trust  in  the  administration  of  the  legal  systenL  It  will  be  modeled  after  citizens' 
conferences  of  the  1960's  and  more  contemporary  "futures"  conferences  held  by  the 
American  Judicature  Society  in  many  states.  The  conference  will  engage  lawyers, 
judges,  academics  and  the  public  at  large  in  open  and  frank  discussions  on  the 
major  issues  affecting  the  justice  system.  The  conference  will  assess  what  is  being 
done  and  what  can  be  done  to  improve  the  justice  system  and  attempt  to  develop 
a  consensus  for  a  program  of  improvement. 

Thank  you  for  giving  me  this  opportunity  to  submit  the  American  Bar  Associa- 
tion's views  to  you  on  this  important  subject. 


APPENDIX  A — RESOLUTION  OF  THE  HOUSE  OF  DELEGATES  OF  THE  AMERICAN  BAR 
ASSOCIATION— ADOPTED  FEBRUARY  1983 

Be  It  Resolved,  That  the  American  Bar  Association  opposes  enactment  of  broad 
federal  legislation  that  would  codify  the  tort  laws  of  the  50  states  as  they  relate  to 
product  liability,  and  opposes  legislation,  such  as  S.  2631  reported  by  the  Senate 
Commerce,  Science  and  Transportation  Committee  in  the  97th  Congress,  that  would 
attempt  to  do  so. 

Further  Resolved,  That  the  American  Bar  Association  supports  federal  legislation 
which  addresses  the  issues  of  liability  and  damages  with  respect  to  claims  for  dam- 
ages against  manufacturers  by  those  who  contract  an  occupational  disease  (such  as 
asbestosis)  when:  (a)  there  is  a  long  latency  period  between  exposure  to  the  product 
and  manifestation  of  the  disease;  (b)  the  number  of  such  claims  and  the  liability  for 
such  damages  in  fact  threaten  the  solvency  of  a  significant  number  of  manufactur- 
ers engaged  in  interstate  commerce;  and  (c)  the  number  of  such  claims  have  become 
clearly  excessive  burdens  upon  the  state  and  federal  judicial  systems. 

Further  Resolved,  That  the  American  Bar  Association  supports  enactment  of  fed- 
eral legislation  allocating  product  liability  risks  between  the  federal  government  and 
its  contractors  and  providing,  in  certain  instances,  indemnity  against  those  risks. 


[Appendixes  B,  C,  and  D  may  be  found  in  the  committee's  files.] 


Letter  From  Winston  Bryant,  Attorney  General,  State  of  Arkansas 

July  30,  1993. 
Senator  Ernest  F.  Rollings, 
U.S.  Senate, 
Washington,  DC    20510 

Dear  Senator  Rollings:  I  recently  reviewed  the  Senate  Federal  Trade  Commis- 
sion Reauthorization  Bill  (S.  1179)  which  was  introduced  by  Senators  Bryan,  Gor- 
ton, and  Danforth.  Two  (2)  sections  of  the  Act  cause  me  grave  concern,  both  in  terms 
of  the  FTC's  ability  to  properly  address  consumer  protection  issues  and  the  substan- 
tial detrimental  efiect  on  the  states'  enforcement  of"  consumer  protection  laws. 

Section  10  of  the  Act  provides  that  the  FTC  shall  have  no  authority  to  declare 
unlawful  an  act  or  practice  on  the  grounds  that  such  act  or  practice  is  unfair  unless 
the  act  or  practice  causes  or  is  likely  to  cause  substantial  injury  to  consumers  which 
is  not  reasonably  avoidable  by  consumers  themselves  and  not  outweighed  by  coun- 
tervailing benefits  to  consumers  or  to  competition. 

While  the  FTC  has  in  previous  policy  statements  set  forth  an  unfairness  standard 
similar  to  that  contained  in  Section  10,  it  is  not  codified.  Clearly,  the  FTC  has  al- 
ways addressed  "unfairness"  prudently  and  judiciously  in  its  enforcement  practices. 
There  is  absolutely  no  indication  that  this  language  needs  to  codified.  To  do  so 
would  restrict  the  Commission's  ability  to  formulate  policy  as  the  needs  of  consum- 
ers may  require.  In  this  day  and  age,  consumer  abuse  is  ever-changing.  Techno- 
logical advances  as  well  as  constant  innovation  employed  by  the  unscrupulous  make 
it  necessary  for  the  Commission  to  have  flexibility  in  policy-making  in  order  to  ade- 
quately protect  our  consumers. 

The  states  would  undoubtedly  be  seriously  affected  by  the  codification  of  this  un- 
fairness standard.  Many  state  deceptive  trade  practices  acts  specifically  define  "un- 
fairness" pursuant  to  the  Federal  Trade  Commission  Act.  To  codify  the  unfairness 
standard  as  set  forth  in  Section  10  would  bind  state  courts  to  this  more  restrictive 
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and  inflexible  definition  of  "unfairness".  Some  of  the  disadvantages  connected  with 
this  type  of  restriction  are  discussed  below. 

The  effects  of  Section  10  would  be  felt  even  by  those  states  whose  statutes  do  not 
expressly  bind  them  to  the  FTC  Act.  It  is  not  uncommon  for  states'  deceptive  trade 
practices  acts  to  exclude  application  of  state  law  those  advertising  and  practices 
which  are  subject  to  and  which  comply  with  law  administered  by  the  Federal  Trade 
Commission.  Many  state  courts  look  to  federal  law  in  this  area,  especially  in  states 
with  little  or  no  relevant  case  law  of  their  own.  Those  who  engage  in  unscrupulous, 
abusive,  inmioral,  unethical  or  oppressive  practices  would  unquestionably  argue 
that  the  states  either  lack  the  authority  to  sue  them  or  must  put  forth  additional 
evidence  in  order  to  meet  the  Section  10  standard. 

State  litigation  against  those  who  abuse  consumers  in  this  fashion  is  already  ex- 
pensive. Additional  legal  burdens  of  proof  would  significantly  hinder  the  states' 
progress  in  the  battle  against  consumer  abuse,  seriously  restrict  enforcement  efforts 
and  make  litigation  more  expensive.  While  the  provisions  of  Section  10  provide  valid 
considerations  when  putting  an  unfair  tradepractice  into  perspective,  codifying 
them  into  legal  standards,  to  be  borne  by  the  FTC  and  the  states,  could  create  legal 
barriers  and  hinder  implementation  of  the  "unfairness"  regulation  intended  by  Con- 
gress and  state  legislative  bodies. 

Examples  of  cases  wherein  Section  10  would  have  a  detrimental  effect  include 
price  gouging  which  follows  natural  disasters,  advertising  of  schemes  and  pro- 
motions which  are  unlawful  under  other  provisions  of  the  law,  unscrupulous  high 
pressure  sales  which  frequently  target  society's  most  vulnerable,  advance  fee 
schemes,  and  schemes  which  employ  technically  truthful  advertising.  Section  10 
opens  the  floodgates  for  con  artists  to  hire  high  dollar  economic  "experts"  and  to 
argue  that  the  prohibition  of  unfair  acts  is  "outweidied  by  countervailing  benefits 
to  consumer  or  to  competition".  Section  10  invites  defendants  to  take  the  position 
that  elder  victims  could  have  "reasonably  avoided"  unscrupulous  telemarketers  by 
merely  hanging  up.  Those  who  abuse  consumers  will  argue  that  because  60percentof 
the  consumers  contacted  avoided  the  transaction,  the  other  40percentwho  were  vic- 
timized were  not  "reasonable".  Does  the  fact  that  most  consumers  recognized  an  un- 
conscionable deal  warrant  letting  the  perpetrators  off  the  hook?  The  "substantial  in- 
jury" language  in  Section  10  indicates  that  it  might.  The  potential  effect  on  consum- 
ers is  frightening. 

Section  11  of  the  Act  states  that  the  Commission  shall  have  no  authority  to  initi- 
ate any  new  rulemaking  proceeding  which  is  intended  to  or  may  result  in  the  pro- 
mulgation of  any  rule  by  the  Commission  which  prohibits  or  otherwise  regulates  any 
commercial  advertising  on  the  basis  of  a  determination  by  the  Commission  that 
such  commercial  advertising  constitutes  an  unfair  act  or  practice  on  or  affecting 
commerce. 

Section  11  of  the  Act  would  unduly  restrict  the  FTC  in  terms  of  its  rulemaking 
authority  in  an  area  which  continues  to  demand  enforcement.  There  has  been  no 
showing  of  a  need  to  place  a  ban  on  the  FTC's  authority  to  fashion  rules  to  accom- 
modate consumers'  ever-changing  needs  to  restrict  its  capability  to  ensure  that  the 
disingenuous  (and  frequently  ingenious)  business  operations  are  properly  regulated. 

I  respectfully  request  that  you  take  a  second  look  at  both  Sections  10  and  11  of 
the  FTC  Reauthorization  Bill,  S.  1179.  recommend  that  both  sections  be  eliminated 
from  S.  1179.  Please  consider  the  effects  of  these  provisions  on  both  your  constitu- 
ent, upon  the  FTC  and  its  ability  to  adequately  perform  its  job  and  upon  the  states' 
abilities  to  enforce  their  laws.  Thanks  in  advance  for  your  consideration. 
Sincerely, 

Winston  Bryant, 

Attorney  General. 


Prepared  Statement  of  John  M.  Rector,  Vice  President  of  Government 
Affairs  and  General  Counsel,  National  Association  of  Retail  Druggists 

I  am  John  M.  Rector.  I  serve  as  Vice  President  of  Government  Affairs  and  General 
Counsel  for  the  National  Association  of  Retail  Druggists. 

The  National  Association  of  Retail  Druggists  (NARD)  represents  the  owners  of 
40,000  independent  pharmacies,  where  over  75,000  pharmacists  dispense  more  than 
70  percent  of  the  nation's  prescription  drugs.  Together,  they  serve  18  million  per- 
sons daily  and  provide  nearly  85  percent  of  the  Medicaid  pharmaceutical  services. 
NARD  has  long  been  acknowledged  as  the  sole  advocate  for  this  vital  component  of 
the  free  enterprise  system. 
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NARD  members  are  primarily  family  businesses.  We  have  roots  in  America's  com- 
munities. The  neighborhood  indepencient  druggist  typifies  the  reliability,  stability, 
yet  adventuresomeness  that  has  made  our  country  great. 

As  owners,  managers  and  employees  of  independent  pharmacies,  our  members  are 
committed  to  legislative  and  regulatory  initiatives  designed  to  provide  them  a  fair 
chance  to  compete.  We  appreciate  the  opportunity  to  appear  before  the  Subcommit- 
tee to  express  our  views  on  the  proposed  legislation  authorizing  funds  for  the  Fed- 
eral Trade  Commission  (FTC). 

Competition  in  retail  pharmacies  is  alive  and  well.  Competition  is  an  incentive  for 
efficiencv  and  the  price  competition  in  retail  pharmacy  is  typically  greater  than  can 
be  founcl  among  other  providers  of  health  services  and  products. 

The  independent  community  pharmacist  of  today  is  simultaneously  a  health  care 
professional  and  a  small  business  person.  NARD  and  its  members  vigorously  sup- 
port the  American  free  enterprise  system  which  provides  the  only  meaningful  cli- 
mate under  which  a  small  business  can  economically  survive,  have  the  opportunity 
to  succeed  through  personal  efforts,  and  provide  important  and  essential  service  to 
the  community. 

We  welcome  competition  and  appear  today  to  assist  in  the  effort  to  assure  that 
retail  competitors  confront  one  anotner  on  a  level  playing  field. 

In  our  view,  the  current  FTC  continues  to  operate  in  a  manner  which  appears  to 
disregard  precedent,  the  need  for  appropriate  substantiation  and  documented  sup- 
port for  its  initiatives — many  of  which  reflect  a  radical  departure  from  FTC  acumen 
and  statutory  mission.  Simultaneously,  on  many  fronts,  the  agency  seems  commit- 
ted to  a  blatant  disregard  for  its  obligation  to  monitor  antitrust  activities  in  the 
pharmacy  marketplace.  While  the  agency  seems  to  fly  the  flag  of  states'  rights,  it 
actually  is  riding  roughshod  on  state  prerogatives  and  faiUng  to  assist  state  Attor- 
neys General  in  other  areas. 

In  our  marketplace,  it  is  difficult  to  exactly  separate  and  describe  as  distinct,  as 
if  they  stand  alone,  the  concerns  we  have  regarding  the  FTC.  While  we  have  at- 
tempted to  do  that,  it  is  important  to  note  that  many  of  these  activities  occur  in 
tandem  to  the  detriment  of  our  members  and  their  consumers. 

PREDATORY  PRICING  PRACTICES 

We  strongly  endorse  the  effort  to  carefully  monitor  the  failure  of  the  FTC  to  take 
action  against  predatory  pricing  practices.  The  FTC's  approach  on  predatory  pricing 
is  especially  illustrative  of  the  arrogant  and  detached  manner  in  which  this  agency 
has  been  operating.  Particularly  illustrative  were  the  February  4,  1987,  comments 
of  FTC  Commissioner  Terry  Calvani  to  this  Subcommittee: 

"Equally  rare  is  'predatory  pricing.'  Both  the  empirical  and  theoretical  lit- 
erature, as  well  as  tne  case  law,  show  that  below  cost  pricing  to  exclude  rivals 
is  rare  at  best.  I  thus  view  (*  *  *  this)  reporting  provision  as  akin  to  requiring 
expenditure  of  tax  dollars  for  drafting  a  report  to  the  Congress  on  unicorn 
sightings." 

Other  commissioners  subsequently  characterized  the  problem  of  predatory  pricing 
as  rare  as  "white  tigers"  (Azcuenaga)  and  as  "grizzly  bears"  (Sterio). 

In  our  view,  such  arrogance  by  federal  officials  is  nearly  without  peer. 

What  is  truly  as  rare  as  a  unicorn  sighting  are  the  acts  taken  by  the  present  FTC 
to  protect  small  business  from  predators  and  to  protect  the  consumer  from  the  pre- 
dictable consequences  of  such  unfair  competition. 

Specifically,  we  again  endorse  Section  14  of  S.  1179  in  1993,  which  was  also  in- 
cluded by  this  Subcommittee  in  1987  (S.  677)  and  in  1990  (S.  1249).  It  is  unfortu- 
nate that  such  micro-oversight  is  necessary..  The  report  on  predatory  pricing  to  be 
required  of  the  FTC  which  we  endorse  may  be  found  in  Section  14(a)  of  the  Keport 
on  Predatory  Pricing  Practices. 

Our  members  experience  many  varieties  of  predators,  but  an  especially  trouble- 
some version  Involves  the  use  of  black  market  drugs  usually  diverted  from  a  com- 
mercial nonprofit  hospital  or  HMO.  In  these  instances,  the  predators  can  easily  af- 
ford to  sell  Delow  cost  to  exclude  our  members  from  the  marketplace  while  also  en- 
joying handsome  profits.  Hopefully  the  new  felony  sanctions  targeting  resale  by 
commercial  nonprofits  (see  PUMA,  PL  100-293)  will  help  curb  many  abuses  includ- 
ing predatory  pricing  practices.  Of  course,  if  those  in  law  enforcement  adopt  the  ap- 
proach of  the  present  FTC,  little  will  change,  except  for  the  worst. 

Unfortunately,  the  FTC  has  taken  a  pro-active  stance  with  its  unicom-fike  philos- 
ophy. It  has  challenged  state  laws  aimed  at  preventing  predatory  pricing  practices. 
In  1986,  the  U.S.  District  Court  for  the  Northern  District  of  Oklahoma  turned  aside 
a  legal  challenge  brought  by  Wal-Mart  to  the  state's  unfair  sales  act.  (See  Attach- 
ment One  for  an  article  containing  the  full  text  of  Judge  Ellison's  opinion  and  relat- 
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ed  materials.)  Twenty-one  states  have  similar  legislation  prohibiting  sales  below 
cost.  In  the  Oklahoma  action,  brought  by  NARD  member  John  Snider,  Wal-Mart 
was  charged  with  selling  prescription  and  nonprescription  items  substantially  below 
cost  in  violation  of  state  law.  Wal-Mart,  joined  by  the  FTC,  in  turn  challenged  the 
state  law. 

Early  in  1987,  Wal-Mart  pulled  out  the  big  guns  in  a  reported  $1  Million-plus 
campaign  to  repeal  the  statute.  The  campaign  featured  propaganda  against  what 
Wal-Mart  called  the  "Mandatory  Minimum  Markup  Bill,"  charging  that  the  legisla- 
tion causes  higher  prices.  But  the  Oklahoma  Oil  Marketers  Association,  in  a  posi- 
tion paper  on  the  bill  to  repeal  the  law,  said,  "Why  would  the  giant,  impersonal, 
multi-market  chains  want  tJiis  law  repealed?  They  want  to  increase  their  market 
share  by  driving  the  small  merchants  out  of  business.  They  aren't  concerned  with 
whom  this  destroys  or  how  it  alters  and  reduces  a  community's  retaU  character." 

An  editorial  in  the  Tulsa  Tribune  called  Wal-Mart  a  "national  ogre"  and  a  "creep- 
ing giant,  a  billion  dollar  parasite  operating  under  the  guise  of  protecting  consumers 
from  the  laws  of  inflated  prices."  The  editorial  pointed  to  Wal-Mart's  predatory  pric- 
ing policies  as  the  cause  of  many  small-town  merchants  being  driven  out  of  busi- 
ness. 

This  1987  bill  was  defeated  20  to  5  in  committee,  stopping  the  Wal-Mart/FTC  at- 
tempt to  set  a  precedent  in  Oklahoma  that  it  would  use  to  attempt  to  repeal  similar 
anti-predatory  pricing  laws  in  other  states.  The  best  news,  in  our  view,  was  that 
Oklahoma  lawmakers  recognized  that  consumer  protection  is  of  great  importance. 
Reports  also  indicated  that  the  FTC  was  attempting  to  undermine  a  similar  statute 
in  Wisconsin. 

Incidentally  in  the  fall  of  1992,  three  Conway,  Arkansas,  independent  pharmacists 
filed  suit  against  Wal-Mart  for  violating  the  state's  Unfair  Practices  Act.  C.  Dwayne 
Goode  of  American  Drugs,  Inc.,  Tim  Benton  of  Mayflower  Family  Pharmacy  and  Jim 
Hendrickson  of  Baker  Drug  Store  stated  that  Wal-Mart  was  selling  items  below 
cost.  They  sought  a  total  of  $1.1  million  in  actual  and  punitive  damages. 

Tlie  conflict  emanated  from  Wal-Mart  advertising  and  selling  Tagamet,  Dyazide, 
Efferdent,  Listerine,  Mylanta,  Oil  of  Olay  and  Crest  toothpaste  at  prices  below  cost. 
The  suit  alleged  Wal-Mart  executed  these  acts  "with  intent  to  deceive  purchasers, 
to  substantially  lessen  competition,  to  unreasonably  restrain  trade,  and  to  injure 
competitors." 

WTiethei'  the  Bush  Administration  will  intervene  in  this  case  on  behalf  of  Wal- 
Mart  in  opposition  to  independent  pharmacy  and  consumer  interest  remains  to  be 
seen. 

We  support  the  development  by  the  Subcommittee  of  clear  and  understandable 
guidelines  to  identify  such  illegal  anti-competitive  predation.  These  guide  lines  will 
assist  consumers  and  independent  retail  pharmacists  in  reporting  predatory  pricing 
cases  to  the  FTC  and  the  state  Attorneys  General. 

FTC  DEROGATION  OF  STATES'  RIGHTS 

The  FTC-Wal-Mart  collaboration  not  only  highlights  the  agency's  failure  to  protect 
our  members  and  their  consumers  from  predators,  but  also  stands  out  as  a  glaring 
example  of  the  need  to  curb  improper  and  unnecessary  intervention  by  the  FTC  in 
state  proceedings,  including  those  of  the  state  legislatures. 

In  our  view.  Section  15,  of  S.  1179,  properly  addresses  inappropriate  FTC  inter- 
ventions. We  again  seek  a  clarification  that  state  agencies  which  regulate  the  prac- 
tice of  pharmacy  are  included  within  the  scope  of  "state  agency."  Senators  Gore  and 
HoUings  expressed  views  which  parallel  ours  on  this  subject  when  the  Senate  con- 
sidered Section  15  on  April  7,  1987. 

We  reiterate  our  strong  endorsement  of  Section  15,  S.  1179. 

The  minimum  notice  requirement  of  sixty  legal  days  is  essential. 

Repeatedly  the  FTC  has  inappropriately  intervened  in  the  state  legislative  process 
with  an  eye  towards  derailing  legislation  designed  to  guarantee  that  consumers  can 
continue  to  select  the  pharmacy  of  their  choice.  Among  the  proponents  of  such  legis- 
lation are  small  businesses,  including  NARD  members,  and  consumers,  including 
AARP,  who  know  that  the  consumer's  ability  to  select  amongst  pharmacy  competi- 
tors is  the  life  blood  of  competition. 

In  stark  contrast,  the  FTC  has  intervened  in  opposition  to  consumer  choice  legis- 
lation expressing  support  for  exclusive  pharmacy  agreements  that  deny  consumer 
choice  and  stifle  competition  in  the  retail  pharmacy  marketplace. 

We  find  this  FTC  ideology  especially  obnoxious  in  view  of  the  well-documented 
discriminatory  pricing  practices  and  corollary  refusals  by  manufacturers  and  whole- 
salers to  sell  patented  prescription  drugs  to  our  indei>endent  buying  groups.  It  is 
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these  very  practices,  which  the  FTC  ignores,  that  provide  the  enticement  for  exclu- 
sive pharmacy  agreements. 

F*redictably  FTC's  allies  in  opposing  such  pro-consumer  legislation  include  mail 
order  pharmacies  that  sell  prescription  drugs  to  the  general  public,  HMO's  receiving 
discriminatory  prices  that  prefer  exclusive  anti-competitive  agreements  to  open  com- 
petition, and,  of  course,  health  insurance  corporations. 

Frequently  the  intervention  is  strategically  timed  to  maximize  the  disruption  of 
the  legitimate  state  legislative  process.  FTC  calls  are  made  and  FTC  letters  arrive 
at  the  "eleventh  hour"  like  the  thief  in  the  night  who  artfully  disadvantages  the 
unsuspecting  victim.  Although  a  select  few  realize  that  these  FTC  views  are  not  le- 
gally binding,  they  often  have  a  chilling  impact  on  the  legitimate  legislative  process. 
It  is  this  type  of  FTC  intimidation  that  Section  15  effectively  targets.  It  will  deny 
FTC  intruders  the  element  of  surprise. 

FTC  interventions  in  California  and  New  Hampshire  last  year  are  illustrative. 
Fortunately,  after  vigorous  opposition  by  the  FTC,  (see  March  17,  1992,  FTC  letter 
to  N.H.  Senate  Legal  Counsel— Attachment  Two),  Governor  Judd  Gregg  (R.)  signed 
H.B.470  on  May  1,  1992.  Unfortunately,  a  similar  FTC  intervention  in  California 
(see  FTC  June  26,  1992,  letter  to  California  Senator  Patrick  Johnston,  Attachment 
Three)  reportedly  has  been  a  major  factor  in  the  failure  of  the  appropriate  commit- 
tee to  report  Sen.  Bill  1986,  designed  to  assure  consumers  freedom  to  choose  where 
they  obtain  prescription  drugs  and  pharmacy  services. 

We  strongly  support  pro-conipetitive,  pro-consumer  pharmacy  choice  legislation 
such  as  S.  235,  signed  by  the  Honorable  Bill  Clinton,  Ciovemor  of  Arkansas,  which 
became  effective  on  April  1,  1991,  and  signed  in  1992  by  the  Honorable  Judd  Gregg, 
Governor  of  New  Hampshire.  This  legislation  provides  consumers  equal  access  to 
competing  pharmacies  and  equal  access  for  pharmacists  to  consumers.  It  does  not 
mandate  coverage  of  prescription  drugs;  and,  importantly,  it  does  not  alter  any  cost 
containment  features  of  a  existing  contracts. 

In  1993,  the  FTC  had  attempted  to  exert  their  anti-consumer  approach  on  a  vari- 
ety of  legislatures  including  South  Carolina,  North  Carolina,  New  Jersey,  Montana, 
Pennsylvania,  New  York  and  Rhode  Island.  Fortunately  to  date,  this  year  the  North 
Carolina,  Rhode  Island,  Montana  and  New  York  legislatures  have  rejected  (as  they 
should)  these  FTC  staff  interventions. 

The  Coalition  of  Community  Retail  Pharmacy  representing  65,000  pharmacies 
and  112,000  pharmacists  have  repeatedly  expressed  support  for  this  approach  to  the 
Clinton  Administration  in  recent  months.  F*redictably,  the  American  public  also  sup- 
ports this  pro-consumer,  pro-competitive  approach. 

A  May  1993  nationwide  survey  by  Penn+Schoen  found  that  84  percent  of  your 
constituents  agreed  with  the  following  statement: 

"If  national  health  care  reform  includes  coverage  for  prescription  drugs,  do 
you  want  to  retain  the  right  to  select  your  pharmacy?" 

And  further,  58  percent  of  your  constituents  indicated  that  the  right  to  select  the 
pharmacy  of  their  choice  was  very  important. 

We  beueve,  with  the  consumer  groups,  that  it  is  paramount  to  protect  consumer 
choice  of  pharmacy  and  pharmacist.  Currently  Medicare  and  Medicaid  law  concur. 
However,  as  the  debate  about  national  health  insurance  and  other  alternatives  de- 
signed to  provide  uninsured  coverage  proceed,  we  think  that  it  is  important  to 
renew  a  commitment  to  consumer  choice  which  is  the  hallmark  of  our  very  competi- 
tive retail  pharmacy  marketplace. 

NONPROFIT  COMPETITORS 

A  reconmiendation  to  prohibit  unfair  competition  by  nonprofits,  including  govern- 
ment, was  nearly  the  top  priority  (#3)  of  the  1800  national  delegates  to  the  1986 
White  House  Conference  on  Small  Business: 

a.  Prohibit  unfair  competition  in  which  nonprofit  tax-exempt  organizations 
use  their  tax-exempt  status  and  other  advantages  in  selling  products  and  serv- 
ices also  offered  by  small  businesses. 

b.  Prohibit  direct,  government-created  competition  in  which  government  orga- 
nizations perform  commercial  services. 

To  implement  these  objectives,  we  concur  with  the  recommendations  of  the  Busi- 
ness Coalition  for  Fair  Competition  (BCFC)  expressed  in  the  Introduction  to  the 
1987  publication  "Unfair  Competition"  (page  1): 

"These  goals  should  be  achieved  by,  but  not  limited  to,  the  following  ways: 
"Nonprofits:  Tax-exempt  entities  should  not  be  permitted  to  use  their  tax  sta- 
tus or  postal  rates  to  compete  with  commercial  providers  of  products  and  serv- 
ices. Nonprofit  organizations  receiving  government  grants  and  contracts,  includ- 
ing federally  funded  research  and  oevelopment  centers,  should  be  prohibited 
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from  using  federal  dollars  to  compete  with  products  and  services  provided  by 
the  private  sector.  Nonprofits  engaging  in  commercial  activities  should  be  pro- 
hibited from  doing  so  while  enjoying  exemption  from  government  regulations 
such  as  antitrust  laws,  worker's  compensation,  and  health  and  safety  rules. 

"Governments:  New  laws  at  all  levels,  particularly  at  the  federal  level,  should 
require  strict  government  reliance  on  the  private  sector  for  performance  of  com- 
mercial-type functions.  When  cost  comparisons  are  necessary  to  accomplish  con- 
version to  private  sector  performance,  laws  must  include  provision  for  fair  and 
equal  cost  comparisons.  Funds  controlled  by  a  government  entity  must  not  be 
used  to  establish  or  conduct  a  commercial  activity  on  U.S.  property.  Govern- 
ment regulated  utilities  should  be  prohibited  from  using  their  government  fa- 
vored position  to  compete  in  markets  already  served  by  small  businesses." 
Commercial  nonprofits  nave  surfaced  in  many  business  sectors,  principally  among 
those  industries  impacted,  as  identified  bv  the  BCFC  are: 

Testing  Laboratories:  University  mcilities  and  equipment  are  being  used  to 
perform  contract  analytical  services  in  competition  with  private,  tax-paying 
labs. 

Retail  Sales:  Universities  offer  on-campus  retail  sales  of  items  such  as  per- 
sonal computers  in  competition  with  local  private  retail  merchants. 

Veterinary  Medicine:  Nonprofit  organizations  such  as  the  Humane  Societies 
operate  full-service  veterinary  clinics  serving  clients  in  competition  with  veteri- 
narians in  private  practice. 

Video  Production:  Universities  and  Public  Broadcasting  stations  using  sub- 
sidized equipment  compete  with  private  video  producers  for  commercial  con- 
tracts 

Recreation:  The  YMCA  as  a  "nonprofit"  is  marketing  health  spa  memberships 
in  direct  competition  with  private  health  spas. 

Travel:  Nonprofit,  tax-exempt  organizations,  such  as  universities,  alumni  as- 
sociations, ana  local  governments  engage  in  the  commercial  sale  of  travel. 

Prescription  Drugs:  Nonprofit  hospitals  purchase  prescription  drugs  at  vol- 
ume discounts  and  resell  them  in  competition  with  private  pharmacies. 
On  the  general  subject  of  commercial  nonprofits,  whether  tney  exploit  the  1938 
Non-Profit  Institutions  Act  or  not,  although  it  is  our  view  that  FTC  has  jurisdiction 
over  blatant  commercial  activities  by  nonprofits,  we  recommend  that  the  Sub- 
committee consider  including  an  amendment  to  the  FTC  authorization  that  would 
clarify  the  Federal  Trade  Commission  Act  jurisdiction  in  cases  involving  the  com- 
mercial activities  of  nonprofit  organizations  including  the  selling  of  prescription 
drugs  in  direct  competition  with  retail  pharmacies. 

As  mentioned  at  the  outset,  our  members  dispense  70  percent  of  all  prescription 
drugs  in  the  United  States.  Recent  reports  indicate  that  prescription  drugs  account 
for  70  percent  of  a  typical  NARD  member's  sales  volume.  Of  course,  as  you  are  all 
familiar,  the  balance  of  our  members'  sales  volume  includes  products  such  as  over 
the  counter  drugs,  health  and  beauty  aids,  sundries,  greeting  cards,  gifts  and  relat- 
ed products. 

Additionally,  more  than  60  percent  of  our  members  are  involved  with  the  sale  or 
rental  of  home  health  care  products  ranging  from  walkers  to  high-tech  parenteral 
products.  In  all  these  product  categories,  we  are  confronted  by  profit  and  commercial 
nonprofit  competitors. 

We  would  like  to  focus  the  Subcommittee's  attention  on  one  aspect  of  commercial 
nonprofit  activity  in  our  industry:  mail  order  dispensing  of  drugs  and  related  prod- 
ucts. 

The  AARP  Pharmacy  Services  and  the  Arthritis  Foundation  are  proto-typical  ex- 
amples of  commercial  nonprofits  in  the  mail  order  retail  drug  marketplace.  Like 
their  for-profit  counterparts,  they  pitch  savings  and  drugs  at  "prices  below  retaU". 
They  pitcn  as  ostensible  "savings"  the  difference  between  brana  and  generic  prices 
as  if  generic  drugs  are  not  available  through  independent  retail  pharmacies.  Of 
course,  exemption  from  state  and  local  tax  is  just  one  of  many  subsidies  they  enjoy. 
ARRP,  for  example,  receives  an  annual  federal  postage  subsidy  of  approximately 
$6,500,000.  AARPs  priority  membership  pitch  is  their  nonprofit  pharmacy  services, 
which  of  course,  are  sent  out  to  millions  via  the  nonprofit  mailing  subsidy. 

AARPs  drugstore  business  operates  under  a  "halo  bar  none.  The  AARP  is  a  high- 
ly regarded  organization  which  in  many  instances  does  great  service  for  the  eloer- 
ly — incidentally,  AARP  members  are  not  typically  charity  cases,  nor  is  a  means  test 
applied  to  determine  eligibility.  Yet  as  a  nonprofit  entity,  they  have  no  business  in 
the  pharmacy  business  unless  they  pay  the  full  cost  of  doing  business. 

To  add  insult  to  injury,  in  1985,  the  FTC  published,  in  cooperation  with  the 
AARP,  a  consumer  brochure  "Healthy  Questions.  How  I  Talk  To  and  Select  Physi- 
cians, Dentists,  and  Vision  Care  Specialists"  with  a  section  on  pharmacists  and 
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pharmaceutical  products.  Thus,  the  agency  responsible  for  enforcement  collaborated 
in  a  very  public  way  with  one  competitor  in  the  prescription  drugmarket  place,  al- 
beit a  nonprofit  competitor  utilizing  unorthodox  dispensing.  The  NAKD's  cor- 
respondence with  then  Chairman  Miller  suggesting  that  the  National  Council  on  Pa- 
tient Information  and  Education  (NCPIE)  (chaired  by  the  Honorable  Paul  Rogers) 
would  be  an  appropriate  vehicle  (non-competitor)  for  the  distribution  of  such  infor- 
mation. Ironically,  Chairman  Miller  cited  the  fact  that  drafts  of  the  FTC/AARP  pub- 
lication were  reviewed  by  the  American  Pharmaceutical  Association  (APhA)  and  the 
National  Association  of  Chain  Drug  Stores  (NACDS).  He  brought  to  our  attention 
the  fact  that  neither  organization  raised  any  questions  regarding  mail  order  phar- 
macies nor  expressed  any  concern  about  the  FTC  pubUshmg  the  pamphlet  in  con- 
junction with  AARP.  Neither  APhA  nor  NACDS  represent  the  proprietary  interest 
of  the  independent  retail  pharmacists.  In  fact,  the  former  represents  pharmacists 
engaged  in  such  unorthodox  dispensing  and  AARP  is  a  memoer  in  good  standing 
in  the  latter. 

A  related  concern  is  whether  the  mail  order  dispensing  companies,  both  for-profit 
and  commercial  nonprofit  such  as  AARP,  are  complying  with  consumer  protection 
statutes  and  regulations  in  the  respective  states  where  they  are  doing  business. 
These  laws  were  designed  to  safeguard  the  health  and  welfare  of  the  residents  in 
such  states.  In  the  last  several  years,  the  regulation  of  such  practices  has  been  in- 
creasingly considered  by  state  legislatures  and  relevant  state  agencies. 

State  legislators  have  acted  to  control  such  unorthodox  dispensing  from  beyond 
their  iurisoiction  and  it  appears  are  expressing  on  an  increasing  basis  a  willingness 
to  address  the  pubhc  health  risks  and  anticompetitive  aspects  in  even  a  more  com- 
prehensive way.  This  unorthodox  method  of  dispensing  prescription  drugs  presents 
a  threat  to  public  health,  in  part,  by  severing  the  physician-patient-pharmacist  rela- 
tionship. 

For  related  reasons,  the  Subcommittee  on  Oversight  and  Investigations  of  the  En- 
ergy and  Commerce  Committee  in  its  April  1986  report  Dangerous  Medicine  rec- 
ommended (at  page  8)  that  the  Congress  should: 

"Closely  examine  the  mail  order  dispensing  of  pharmaceuticals  to  determine 
whether  or  not  the  public  health  risks  of  this  growing  practice  are  reasonable." 

After  a  bone-chiUing  expose  by  Senator  Sassers  Subcommittee  in  1987  of  the 
threat  to  American  consumers  posed  by  unregulated  mail  order  pharmacies  and 
non-resident  pharmacists,  such  pharmaaes  and  their  out-of-state,  unregulated  phar- 
macists were  determined  by  Congress  to  be  ineligible  as  a  participating  pharmacy 
under  the  Medicare  Catastrophic  Act.  Similarly  such  unregulated  pharmacies  are 
not  recognized  under  Medicaid. 

We  ask  the  subcommittee  to  note  that  increasingly  patients  being  treated  for 
chronic  illnesses  are  being  misled  into  believing  that  the  so-called  maintenance 
medications"  they  are  taking  are  risk -free,  that  they  do  not  require  regular  monitor- 
ing by  their  local  pharmacists. 

Mail  order  pharmacy  promotes  this  notion  that  patients  on  long-term  prescription 
drug  treatments  for  hypertension,  heart  disease,  diabetes  and  other  chronic  ail- 
ments do  not  require  face-  to-face  counseling  and  regular  follow-up  by  a  pharmacist. 
This  is  a  serious  misconception  that  exposes  many  patients  to  unnecessary  health 
risks. 

After  all,  the  ultimate  consumer  is  not  just  acquiring  a  commodity  such  as  a  foun- 
tain pen  or  note  pad.  The  proper  dispensing  of  prescription  drugs  and  related  mat- 
ters of  patient  care  are  far  more  comprehensive  than  the  delivery  of  a  commodity. 
That  is  why  state  legislatures  have  developed  comprehensive,  rational  regulatoiy 
schemes  to  protect  consumers.  One  of  our  primary  concerns  is  that  companies,  both 
for  profit  and  commercial  nonprofit,  have  undertaken  an  effort  to  intimidate  states, 
in  particular  state  legislators.  They  mistakenly  argue  that  regulation  of  the  practice 
of  pharmacy  and  related  consumer  concerns  amount  to  nothing  more  than  commod- 
ities moving  in  commerce  from  one  state  to  another.  In  recent  years  it  had  been  re- 
ported to  us  that  they  claim  that  any  effort  to  subject  the  mail  order  businesses  to 
comparable  standards  for  orthodox  physician-patient-pharmacist  dispensing  would 
violate  antitrust  laws  and  that  the  FTC  concurs  with  this  view.  Tne  earlier  ref- 
erenced June  26,  1992,  FTC  letter  to  California  Senator  Johnston  sheds  light  on 
their  views  where,  at  page  5,  the  FTC  said  in  part: 

This  comment  will  focus  on  the  "any  willing  provider"  aspects  of  the  Bill,  that 
is,  its  limitations  on  exclusive  contracting  between  providers  and  health  insur- 
ance companies  and  its  provisions  to  allow  other  providers  to  match  a  contract 
that  has  been  entered.  Tne  Bill  may  also  raise  some  issues,  which  this  comment 
will  not  address  directly,  related  to  the  general  subject  of  the  regulation  of  mail- 
order pharmacy  service,  as  well  as  to  difTering  treatment  of  resident  and  non- 
resident firms.  Rivalry  between  mail  order  pharmacies  and  other  providers. 
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such  as  chain  and  independent  pharmacies,  has  drawn  considerable  interest, 
but  few  systematic  studies  of  difierences  in  costs  and  services  have  appeared, 
and  those  that  have  been  reported  are  difficult  to  interpret.  State  laws  that 
treat  resident  and  non-resident  firms  differently  may  raise  issues  of  constitu- 
tional law,  which  this  comment  will  not  address,  and  competition  issues  about 
the  effects  of  limiting  the  range  of  consumers'  choices.  These  competition  issues 
are  similar  to  those  raised  by    any  willing  provider"  requirements. 

It  is  our  view  that  regulatory  equity  is  essential,  but  that,  given  the  decision  by 
the  non-resident  pharmacy  to  do  business  in  such  an  unorthodox  way,  different 
rules,  regulations,  or  laws  may  be  necessary  to  assure  that  the  resident-consumer 
experiences  protection  comparable  to  that  available  when  involved  with  a  resident 
pharmacy.  Of  course,  the  regulation  of  the  activities  of  the  health  care  professions 
are  the  exclusive  domain  of  the  states  and  raise  no  Commerce  Clause  questions.  Re- 
garding the  actual  practice  of  the  profession,  regulatoryequity  should  be  exact.  Con- 
sequently, we  do  agree  with  the  implication  of  the  FTC  comment  that  to  assure 
consumer  protection  the  resident  ana  non-resident  pharmacists  must  not  be  regu- 
lated differently. 

Presently,  laws  regulating  the  private  sector  reach  only  the  out-of  state  entity,  the 
pharmacy,  and  then  onW  at  a  very  minimal  level.  In  fact,  consumers  are  far  more 
substantially  protected  from  the  consequences  of  an  out-of-state  truck  than  they  are 
an  out-of-state  pharmacy.  An  out-of-state  pharmacist  is  totally  unregulated,  thus 
leaving  consumers  in-state  unprotected.  Consumers  of  prescription  drugs  are  enti- 
tled to  equal  protection.  Our  concern  and  those  of  the  consumer  groups  are  brought 
even  more  clearly  into  focus  when  one  suggests  that  equal  protection  could  mean 
that  the  laws  and  regulations  should  apply  to  no  pharmacists.  We  believe  that  they 
should  apply  to  all,  especially  pharmacists  at  the  lowest  denominator  via  the  mail. 

In  virtually  every  state  the  resident-consumer  has  few  if  any  remedies  against  the 
non-resident  pharmacist  that  violates  the  resident-consumer's  state  laws,  including 
the  Pharmacy  Practice  Act  and  the  general  negligence  laws.  Consequently  without 
nearly  exact  parallel  regulation  and  sanctioning  of  the  resident  and  non-  resident 
pharmacists  the  resident-consumer  is  effectively  disenfranchised. 

In  years  past  when  the  FTC  was  sensitive  to  consumer  interests  including  the 
quality  of  services  provided  by  health  care  professionals,  it  is  likely  that  the  FTC 
would  have  supported,  instead  of  opposed,  legislation  to  assure  comparable  regula- 
tion of  the  resiaent-pharmacists  ana  the  non-resident  pharmacists.  Certainly  such 
an  FTC  would  not  intervene  in  state  proceedings  to  prevent  the  enactment  of  legis- 
lation designed  to  guarantee  the  consumers'  choice  of  pharmacy  provider  or  to  sup- 
port exclusive  agreements  that  force  consumers  to  obtain  prescription  drugs  from 
unregulated,  non-resident  pharmacies  and  pharmacists. 

Consequently,  we  request  that  the  Subcommittee  determine  the  extent  to  which 
a  conspiracy  has  been  formed  to  prevent,  relative  to  non-resident  pharmacies  and 
pharmacists,  the  application  and  enforcement  of  state  statutes  and  regulations  de- 
signed to  protect  the  consumer  and  determine  to  what  extent,  if  any,  such  activities 
are  being  encouraged  by  the  FTC. 

The  elimination  of  unfair  competition  with  independent  pharmacies  is  an  essen- 
tial component  of  our  agenda  for  the  103rd  Congress.  Especially  obnoxious  is  unfair 
government  competition.  It  is  our  position  that  no  small  business  should  tolerate  a 
government  allocation  of  their  taxes  for  projects  or  programs  that  unfairly  compete 
with  the  vary  sources  of  the  tax  revenue:  business  generated  by  enterprising  inde- 
pendent retail  pharmacists. 

Regarding  the  government  competition  with  independent  retail  pharmacists  which 
we  represent,  Justice  Powell  observed  Jefferson  Pharmaceutical  Association,  Inc.  v. 
Abbott  Laboratories,  et  al,  103  Supreme  Court  1011  (1983),  at  footnote  17  the  follow- 
ing: 

"In  one  important  sense,  retail  competition  from  state  agencies  can  be  more 
invidious  than  that  from  chain-stores,  the  particular  targets  of  the  Robinson- 
Patman  Act.  Volume  purchasing  permits  any  large,  relatively  efficient,  retail  or- 

fanization  to  pass  on  cost  savings  to  consumers,  and  to  that  extent,  consumers 
enefit  merely  from  economy  of  scale.  But  to  the  extent  that  lower  prices  are 
attributable  to  lower  overhead,  resulting  from  federal  grants,  state  subsidies, 
free  public  services,  and  freedom  from  taxation,  state  agencies  merely  redistrib- 
ute tne  burden  of  costs  from  the  actual  consumers  to  the  citizens  at  large.  An 
exemption  from  the  Robinson -Pat  man  Act  could  give  state  agencies  a  significant 
additional  advantage  in  certain  commercial  markets,  perhaps  enough  to  elimi- 
nate marginal  or  small  private  competitors.  Consumers,  as  citizens,  ultimately 
will  pay  for  the  full  costs  of  the  drugs  sold  by  the  state  agencies  involved  in 
this  case.  Because  there  is  no  reason  to  assume  that  such  agencies  will  provide 
retail  distribution  more  efiiciently  than  private  retail  pharmacists,  consumers 
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will  suffer  to  the  extent  that  state  retail  activities  eliminate  more  efficient,  pri- 
vate retail  distribution  systems." 

We  urge  the  Subcommittee  to  consider  oversight  hearings  on  the  enforcement  of 
the  Portland  Retail  Druggists  case  which  held  that  pharmacies  could  not  universally 
use  the  Nonprofit  Institution  Act  as  a  shield  from  the  Robinson-Patman  Act  and  the 
landmark  Jefferson  County  decision  concurring  with  NARD's  position  that  the  price 
discrimination  provisions  of  the  Robinson-Patman  Act  extended  to  the  sale  of  phar- 
maceutical services  and  products  to  state  and  local  government  pharmacies  for  re- 
sale in  competition  with  NARD  members. 

On  the  government  competition  front,  we  are  pleased  to  report  some  slight  erosion 
of  the  FDA's  long-term  practice  of  steering  consumers  to  our  competitors.  Until  re- 
cently when  a  consumer  complained  about  the  ever  increasing  costs  of  prescription 
drugs  to  the  President,  a  Caoinet  member,  or  a  member  of  the  House  or  Senate, 
eventually  the  complaint  was  handled  by  the  FDA.  The  FDA  in  turn  referred  such 
consumers  to  the  AARFs  mail  order  pharmacies,  some  what  reminiscent  of  FTC's 
collaboration  with  the  AARP  maU  order  business  in  the  mid-1980's. 

After  repeatedly  raising  concerns  about  steering  consumers,  but  especially  those 
complaining  about  the  price  escalation  of  prescription  drugs,  to  AARP,  last  summer 
Commissioner  Kessler  Unally  responded  and,  at  least  for  the  duration  of  his  service, 
the  government  agency  responsible  to  the  American  public  for  health  concerns  will 
no  longer  refer  complaining  citizens  to  unregulated  non-profit  mail  order  phar- 
macies. (See  Attachment  Four.) 

Unfortunately,  the  Administration  continues,  however,  to  refer  consumers  com- 
plaining about  the  escalation  in  the  cost  of  prescription  drugs  to  both  the  Pharma- 
ceutical Manufacturers  Association  and  to  our  organization.  This  joint  referral  im- 
plies comparability  when  none  exists.  Perhaps  Commissioner  Kessler  will  take  the 
lead  of  Senator  Orrin  Hatch,  who  recently  clarified  that  he  had  no  support  for  ob- 
serving on  the  Senate  floor  in  March  of  this  yep*-  that  retailers  were  the  cause  of 
the  record  escalation  in  the  price  of  prescription  drugs  and  that  retailers  were  not 
even  a  factor  in  this  equation. 

Unfortunately,  about  the  time  Commissioner  Kessler  halted  his  agency's  referrals 
of  consumers  to  AARP,  we  learned  of  somewhat  similar  referrals  by  another  signifi- 
cant quasi-governmental  nonprofit  entity:  The  National  Republican  Senate  Cam- 
paign Committee  and  its  chairman,  Phil  Gramm.  Rather  than  consumer  complaints 
about  the  high  cost  of  prescription  drugs,  in  this  instance  affiuent  consumers  were 
enticed  to  become  major  campaign  donors  through  contributions  to  the  Campaign 
Committee,  in  part  throu^  special  discounts  for  prescriptions  when  acquired 
through  a  for-profit  mail  order  entity  and  similar  discounts  on  vitemiins,  protein 
supplements,  health  and  skin  care  products  from  another  for-profit  entity.  We 
strongly  objected  to  this  unique  non-profit  entity  steering  consumers  to  our  competi- 
tors. However,  Chairman  Gramm,  in  effect,  told  us  and  our  members  to  spend  an 
inordinate  amount  of  time  in  Dante's  favorite  place  (See  Attachment  Five.) 

PHARMACEUTICAL  CORPORATION  PRICE  DISCRIMINATION 

A  principal  incentive  for  manv  of  the  various  illegal  activities  impacting  independ- 
ent retail  pharmacists  within  the  jurisdiction  of  the  FTC  is  the  industry-wide  prac- 
tice by  most  pharmaceutical  manufacturers  of  providing  prescription  drugs  to  insti- 
tutional buyers,  retail  mail  order  pharmacies,  and  nonprofit  entities,  at  prices  radi- 
cally below  those  available  in  the  retail  marketplace.  The  discriminatory  prices  of- 
fered by  such  commercial  nonprofits  are  not  based  on  volume  purchasing  or  frugal 
business  practices.  Most  manufacturers  explain  that  their  competitors  leave  them 
no  choice  but  to  provide  drugs  to  commercial  nonprofit  organizations  at  such  dis- 
criminatory prices.  Althou^  several  companies  have  traditionally  rejected  this  ap- 
proach, it  is  encouraging  that  others  have  announced  new  pricing  policies  that 
would  eliminate  radical  price  discrimination  for  commercial  nonprofits. 

In  general,  it  appears  that  such  price  discrimination  is  available  through  a  perver- 
sion of  a  depression-era  law  that  forgave  price  discrimination  crimes  which  bene- 
fited charities. 

In  1936,  Congress  determined  that  large  sellers  and  buyers  in  the  drug  and  ^- 
cery  marketplace  were  exercising  substantial  buying  power  in  a  way  that  discruni- 
nated  against  small  buyers.  Congress  enacted  the  Robinson-Patman  Act  to  make  it 
unlawful  for  a  seller  to  sell  to  a  customer  who  would,  in  turn,  resell  in  competition 
with  another  customer  at  a  discriminatory  price. 

In  1938,  Congress  passed  an  exemption  to  the  Robinson-Patman  Act  to  address 
a  concern  that  cnaritable  institutions — that  had  previously  obtained  goods  from  sell- 
ers at  lower  prices  because  they  were  used  for  eleemosynary  or  charitable  pur- 
poses— would  not  be  able  to  do  so  as  a  result  of  the  passage  of  the  Act.  These  insti- 
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tutions,  typified  by  almshouses  or  pauper  hospitals,  were  supported  by  subscription 
and  were  making  their  services  available  to  people  who  coufa  not  pay  for  the  serv- 
ices. Today,  nonprofits  that  are  engaging  in  commercial  activities  with  for-profit 
firms  that  pay  federal,  state  and  local  taxes  for  the  privilege  of  doing  business,  claim 
the  protection  of  that  exemption.  That  claim  flies  in  the  face  of  the  purpose  of  the 
exemption  and  their  method  of  operation.  Few,  if  any,  patients  receive  free  care 
from  such  organizations.  In  order  to  obtain  care  from  them,  you  must  be  a  paying 
member,  or  be  covered  by  Medicare  or  Medicaid.  To  call  Kaiser,  for  example,  a  char- 
ity, for  1938  Act  purposes,  is  to  abuse  the  term. 

Thus,  multi-tier  pricing  practices  in  the  pharmaceutical  market  are  a  source  of 
many  of  the  anticompetitive  practices  confronting  independent  retail  pharmacists. 
We  heartily  endorsed  past  eftorts  to  encourage  action  by  the  FTC.  After  years  of 
presenting  evidence  to  the  FTC  we  were  veiy  supportive  of  the  1986  report  of  the 
Oversight  and  Investigations  Subcommittee  'T)angerou8  Medicine"  which  requested 
the  FTC  to  'Tormally  investigate  multi-tier  pricing  practices  in  the  pharmaceutical 
mariiet,  and  especially  resales  by  health  care  institutions,  to  determine  whether 
these  activities  are  anti-competitive  or  otherwise  violate  the  Robinson-Patman  Act." 

In  a  May  7,  1986,  transmittal  of  the  bipartisan  report,  which  all  seventeen  mem- 
bers endorsed,  to  FTC's  Oliver,  Oversi^t  Subcommittee  Chairman  Dingell  reiter- 
ated that,  'Tor  over  a  year,  I  have  had  such  a  request  pending  to  the  FTC." 

Chairman  Dingell  went  on  to  observe  that.  "The  failure  of  the  FTC  to  reach  a  de- 
cision on  whether  or  not  to  open  an  investigation  after  deliberation  for  a  full  year 
strongly  suggests  that  the  Agency  has  lost  either  its  ability  or  its  will  to  enforce  the 
law." 

We  believe  that  Chairman  Dingell's  analysis  is  correct  and  that  the  FTC  has  lost 
its  wiU  to  enforce  the  law  and  request  that  the  FTC  Authorization  be  amended  to 
require  the  investigation  on  multi-tier  pricing  in  the  pharmaceutical  industry. 

We  recommend  that  the  1938  Nonprofit  Institutions  Act  be  restated  and,  to  as- 
sure that  its  original  purpose  is  served,to  permit  price  discrimination  for  purchases 
by  true  charities,  that  the  contemporary  standard  for  determining  the  eligibility  for 
such  protected  purchases  (in  total  or  on  a  pro  rata  basis)  be  the  percent  of  uncom- 
pensated care  provided  by  the  nonprofit  entity  coupled  with  bad  debt.  Naturally,  we 
recommend  that  violators  be  vigorously  prosecuted. 

A  wide  range  of  prices  have  oeen  established  for  the  same  product.  Special  drug 

f)rices  are  available  to  nonprofits.  Such  sales  are  exempt  from  price  discrimination 
aws.  These  prices  are  not  based  on  economies  of  scale  or  whether  the  purchaser 
takes  possession  of  the  drugs.  The  nonprofit  price  is  the  lowest  price.  For  example, 
a  nonprofit  entity  pays  $5  wr  a  patented  prescription  drug  while  retail  pharmaasts 
pay  $32.  In  the  extreme,  nonprofit  entities  pay  1  (one)  cent  while  retailers  pay  a 
dollar.  Our  position  since  1985  has  been  that  Medicaid,  as  a  pure  nonprofit  program 
serving  100  percent  indigent  persons,  is  entitled  to  the  lowest  nonprofit  charity 
prices  established  by  the  manufacturers:  the  best  not  worst  prices.  As  noted,  these 
prices  are  not  based  on  the  volume  purchased  or  other  economies  of  scale,  but,  in 
fact  are  based  on  the  nonprofit  status  of  the  purchasing  entity.  Special  contracts 
known  in  our  marketplace  as  "own  use"  contracts  are  written  for  nonprofit  sales, 
but  the  regular  private  drug  distribution  system  is  used  to  store  and  deliver  the 
product. 

These  marketplace  mechanisms  are  common,  inexpensive,  not  burdensome,  and 
readily  available  for  implementation  of  equal  access  for  Medicaid.  In  effect,  under 
the  legislation,  a  state  Medicaid  program  wUl  sign  an  "own  use"  contract  and  receive 
its  *l)est  price"  rebates  via  a  charge  back  or  other  well-established  mechanisms, 
typically  from  a  drug  wholesaler.  These  business  practices  Eire  in  place  in  virtually 
every  Congressional  district  in  the  country. 

Fortunately,  through  the  leadership  of  Senators  David  Pryor,  Jim  Sasser,  and  oth- 
ers, the  Medicaid  law  was  amended  in  1990  to  require  "best"  prices  for  the  Medicaid 
out  patient  prescription  drug  program. 

It  is  our  view  that  only  true  charities,  such  as  Medicaid  or  those  otherwise  provid- 
ing uncompensated  care,  are  entitled  to  discriminatory  prices.  There  is,  as  men- 
tioned, special  treatment  in  the  law  for  price  discrimination  to  nonprofits.  The  1938 
Nonprofit  Institutions  Act  (c.283,  52  Stat  446,  May  26.  1938)  exempts  nonprofit  in- 
stitutions and  those  selling  to  them  or  facilitating  the  delivery  of  such  sales  from 
the  general  antitrust  sanction  for  selling  at  different  prices  so  long  as  the  products 
are  not  resold.  (In  1988,  Congress  enacted  the  Prescription  Drug  Marketing  Act, 
Public  Law  100-293,  which  made  such  resales  serious  felonies.) 

The  multiple  pricing  levels  for  prescription  drugs  in  the  United  States  have  been 
thoroughly  aocumented  by  Congress.  In  our  view,  most  of  this  pricing  conduct  is  ille- 
gal. 
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A  recent  Supreme  Court  decision,  Texaco  Inc.  vs.  Hasbrouck,  June  14,  1990,  em- 
phasizes that  even  traditional  distinctions  in  prices  between  a  wholesaler  and  re- 
tailer will  be  found  illegal  unless  there  is  a  significant  value-added  aspect  to  the 
functional  behavior  of  the  wholesaler.  This  decision  serves  to  highlight  the  bogus  na- 
ture of  multi-tier  pricing,  which  provides  mail  order,  drug  vendors,  nursing  nomes, 
HMO's,  hospitals,  and  many  other  doe-profit  pharmacies  significant  competitive  ad- 
vantages to  the  detriment  of  independent  retail  pharmacy  and  consumers. 

Interestingly,  those  who  object  to  the  fundamental  fairness  of  the  "best  price"  ap- 
proach are  by  in  large  purchasers  that  acquire  prescription  drugs  at  discriminatory 
prices  and  their  suppliers.  Much  is  said  about  discounts,"  "bulk  purchases,"  "large 
purchasers"  and  otner  normal  market  concepts  and  practices.  The  stark  reality  is 
that  our  market  is  unlike  most.  Its  hallmarks  are  discriminatory  pricing  and  cost 
shifting.  These  practices  predate  the  latest  excuse  for  price  discrimination — "man- 

Med  care"  — ^by  decades.  After  a  dozen  days  of  hearings  on  such  practices,  the 
)use  Small  Business  Committee  in  1967  noted  in  its  report  that. 

*  *  *  Consumer  interests  are  compromised  by  permitting  drug  price  discrimi- 
nation in  the  area,  because  the  retailers  and  consumers  ultimately  must  pay 
higher  drug  prices  as  a  form  of  economic  subsidy  to  the  drug  supplier  for  the 
lower  prices  which  that  drug  supplier  charges  the  institutions  *  *  * 

Price  distinctions  are  lawful  if  provided  as  functional  discounts  or  to  legitimate 
nonprofit  entities  for  their  own  use.  It  is  critical  to  understand,  as  Justice  Thurgood 
Marshall  observed  in  the  1976  Abbott,  et  al.  vs.  Portland  Retail  Druggist  Association 
that  in  permitting  price  discrimination  for  non-profits 

*  *  *  Congress  was  primarily  interested  in  directly  aiding  nonprofit  institu- 
tions by  lowering  their  operating  expenses,  but  not  interested  in  indirectly  aid- 
ing such  institutions  by  providing  them  with  the  means  of  raising  additional 
money. 

Consequently,  it  is  noteworthy  that  during  the  mid  1980's  Congress  determined 
that  hospitals  were  actually  billing  private  citizens  and  third  party  payers,  includ- 
ing Medicare  and  Medicaid,  3  to  5  times  the  retail  charge  for  prescription  drugs  to 
the  general  public. 

In  more  recent  years,  the  Chairman  of  the  House  Judiciary  Committee,  Jack 
Brooks,  has  urged  the  FTC  to  investigate  the  multitier  pricing  of  prescription  drugs; 
the  bogus  classes  of  trade  that  have  been  created  to  describe  such  violations;  and 
the  economic  harm  to  consumers  disadvantaged  by  such  practices.  Predictably,  the 
FTC  in  1987  in  response  to  Chairman  Brooks  applied  its  "unicorn"  assessment  and 
generally  provided  a  green  li^t  for  discriminatory  pricing  in  you  marketplace.  In- 
deed they  nave  lost  the  wiU  to  enforce  the  law. 

Listening  to  some  involved  in  the  current  debate  about  prescription  drug  pricing, 
one  could  easily  conclude  that  acquiring  bona  fide  pricing  information  is  a  challenge 
comparable  to  the  discovery  of  a  new  drug.  In  resdity,  however,  virtually  any  whole- 
saler or  manufacturer,  and  certainly  their  preferred  purchasers  who  enjoy  the  bene- 
fits of  discriminatory  prices,  have  the  necessary  information  readily  available. 

The  challenge,  therefore,  is  not  its  development,  but  its  disclosure.  One  could  eas- 
ily conclude  that  the  FTC  has  conducted  its  business  as  if  it  reoresents  the  stock 
holders  of  these  entities.  The  GAO  and  a  variety  of  Congressional  Committees  have 
repeatedly  been  denied  access  to  the  price  information  essential  to  assess  the  prac- 
tices and  their  impact  on  American  consumers.  Consequently  we  recommend  that 
the  Subcommittee  call  a  halt  to  this  stone-walling  charade  and  seek  subpoenas  to 
obtain  appropriate  documents  not  only  to  determme  the  facts,  but  also  to  fashion 
a  legislative  remedy  addressing  the  interests  of  American  consumers.  We  look  for- 
ward to  assisting  the  Subcommittee  in  such  an  endeavor. 

We  urge  the  Subcommittee  to  thoroughly  review  the  current  actual  acquisition 
costs  and  mark-up  practices  of  the  recipients  of  discriminatory  prices  and  to  assess 
the  net  impact  on  the  typical  citizen,  both  as  a  consumer  and  a  taxpayer.  It  appears 
that  as  retail  consumers  they  pay  the  highest  price.  As  hospital  consumers  they  pay 
even  higher  prices.  And  as  taxpayers  they  are  only  further  victimized  by  discrimina- 
tory pricing  and  related  cost  shifting. 

In  the  interim,  consumers  are  being  provided  interesting  advice,  for  example  an 
article  entitled  "Twenty-four  Ways  to  Cut  Hospital  Healthcare  Bills,"  in  the  Janu- 
ary, 1991,  Bottom  Line,  included  two  relevant  recommendations: 

1.  Bring  your  own  medicines.  Savings  over  hospital  cost  of  insulin,  for  exam- 
ple, is  90  percent. 

2.  Do  not  take  any  drugs  home  from  the  hospital  unless  they  are  free  of 
charge.  Fill  prescriptions  at  your  own  drug  store. 

Our  organization  or  members  occasionally  unearth  evidence  of  these  pricing  prac- 
tices. Several  recent  acquisitions  are  attacned  to  this  statement.  The  first  is  a  two 
page  invoice  from  a  Michigan  hospital  dated  May  13,  1991.  The  retail  prices  are 
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compared  to  the  hospital,  or  unit  prices.  The  most  extreme  example  is  a  retail  price 
of  $42.12  and  a  hospital  price  of  $.36  (36  cents),  or  a  99.1  percent  differential.  (See 
Attachment  Six.) 

The  second  is  an  analysis  of  approximately  500  branded  products  and  their  prices 
provided  to  purchasers,  including  hospitals,  in  the  southeast  states  through  Prucare 
under  a  September  1991  contract.  The  average  differential  from  the  retail  price  was 
60  percent  (See  Attachment  Seven).  And  the  third  includes  two  invoices  both  dated 
July  24,  1992,  one  revealing  prices  available  to  our  members  and  the  other  prices 
available  to  a  mail  order  pharmacy.  It  is  noteworthy  that  the  volume  is  identical. 
Price  differentials  include  a  retail  price  of  $254.80  and  a  mail  order  price  of  $18.59; 
a  retail  price  of  $243.24  and  a  mail  order  price  of  $20.09;  and  a  retail  price  of  $22.86 
and  a  mail  order  price  of  $2.63.  (See  Attachment  Eight.) 

DOCTORS  SELLING  PRESCRIPTION  DRUGS 

Periodically  these  phenomena  that  the  distinguished  former  Senator  Phil  Hart 
called  "doctor  merchants"  are  addressed  by  Congress.  1987  was  the  last  such  occa- 
sion. 

This  seemingly  complex,  although  actually  simple  matter,  was  the  subject  of  free 
standing  bipartisan  legislation,  Wyden-Waxman-bliley-Tauke  which  the  mil  Energy 
and  Conunerce  Committee  approved  27-14.  NARD  endorsed  this  legislation  and  ac- 
tively advocated  its  enactment.  It  was  the  bizarre  involvement  of  the  FTC  in  this 
matter  which,  in  part,  has  led  to  priority  consideration  of  this  bipartisan  (Wyden- 
Waxman-Bliley-Tauke)  legislation,  H.R.  2168,  which  would  prohibit  doctors  from 
selling  prescription  drugs,  except  in  rare  circumstances. 

We  presented  extensive  testimony  on  April  22,  1987,  to  the  Subcommittee  on 
Health  and  the  Environment,  which  we  have  incorporated  by  reference;  what  follows 
is  our  text  which  addressed  the  FTC  involvement: 

A  recent  complaint  filed  in  the  U.S.  District  Court  for  the  southern  district 
of  Ohio  by  Practice  Perfect,  Inc.,  of  Cincinnati,  Ohio,  is  particularly  revealing. 
It  strips  the  practice  of  physician  dispensing  which  would  be  appropriately  lim- 
ited by  H.R.  2093  (now  H.R.  2168)  of  all  its  pretense.  After  derogating  the  tradi- 
tional checks  and  balances  provided  the  public  by  access  to  pharmacists  as 
nothing  more  than  an  unnecessary  trip,  item  14  on  the  complaint  states: 

"Prescription  drug  repackaging/wholesaling  eliminates  (emphasis  added)  the 
retail  pharmacy  marketing  level  of  this  distribution  system  and  enables  the 
consumer/patient  to  obtain  the  drug  directly  from  his  presiding  physician." 

This  tells  it  all,  like  "True  Grit",  but  opposite  in  character,  we  are  confronted 
with  "True  Greed." 
Interestingly,  this  budding  industry  by  most  estimates  between  2  and  3  years  old, 
seems  to  have  blossomed  coincident  with  the  expression  of  policies  at  the  FTC  which 
defy  rational  assessment.  In  recent  letters  to  (jeorgia  (11-27-86)  and  Maryland  (12- 
31-^),  its  Bureau  of  Competition  gratuitously  expressed  the  belief  that  profiteering 
by  dispensing  physicians  is  pro-competitive!!! 

Incredibly  they  ignore  the  pure  monopoly  power  of  the  physician  and  liken  physi- 
cian dispensing  of  prescription  drugs  to  a  pharmacist's  recommendation  of  OTC 
medications  which  are  widely  available  to  tne  consumer  from  numerous  sources. 
Further,  they  naively,  or  for  other  unapparent  reasons,  expressed  the  view  that  pos- 
sible concerns  about  over.prescribing  or  limited  product  selection  or  other  well-docu- 
mented anti-competitive  impacts  of  such  dispensing  will  be  checked  by  a  physician's 
desire  to  maintain  a  reputation  as  a  reliable  practitioner.  Such  views  are  rivaled 
only  by  recent  FTC  pronouncements  that  predatory  pricing  cases  are  as  rare  as  uni- 
corn sightings. 

In  early  December,  we  filed  an  FOIA  request  with,  the  FTC  to  attempt  to  identify 
any  conceivable  basis,  however  wrong-headed,  for  rejecting  all  the  credible  assess- 
ments of  the  past.  To  date,  we  have  documented  that  those  involved  are  totally  de- 
tached from  any  past  FTC  or  other  agency  or  congressional  consideration  of  the 
anti-competitive  and  unethical  aspects  of  physician  dispensing  for  profit.  Through 
persistence  and  help  from  appropriate  oversight  committees,  we  nave  identified 
nothing  that  would  support  the  FTC  views. 

We  hope  that  FTC  specific  concerns  regarding  physician  dispensing  will  be  ad- 
dressed appropriately  in  the  FTC  authorization  and  appropriation  legislation.  Al- 
ready the  ^nate,  on  April  7,  1987,  clarified  that  Section  15  of  S.  677  requiring  ad- 
vanced notice  of  proposed  FTC  intervention  includes  intervention  in  the  activities 
of  state  boards  that  regulate  the  practice  of  pharmacy.  Commerce  Committee  Chair- 
man HoUings  took  the  occasion  to  observe  that  "the  FTC  is  espousing  a  repudiated 
view  on  the  subject."  [physician  dispensing  for  profit] 


59 

Of  course,  we  have  been  in  contact  with  Chairman  Luken  and  his  staff  and  look 
forward  to  working  with  that  subcommittee  on  this  and  other  aspects  of  the  prob- 
lem. We  wiU  forward,  as  we  have  to  date,  all  materials  received  through  our  FOIA 
litigation. 

The  FTC  activities  are  in  part  responsible  lot  the  firestorm  of  concern  about  phy- 
sician dispensing  for  profit.  It  is  trouble  enough  to  witness  the  resurgence  of  such 
anti -competitive  practices,  but  to  have  the  FTC,  which  by  law  should  oe  protecting 
small  business  and  the  consumer  from  such  unfair  competition  truly  has  rung  the 
bell.  The  expression  of  such  an  aberrant  view  by  this  federal  agency  has  taken  its 
loU  in  that  it  has  had  a  chilling  eflect  upon  state  legislators  and  regulators  far  be- 
yond Georgia  and  Maryland.  Some  argue  that  these  two  developments  are  inextrica- 
bly linked.  We  have  had  reports  from  Oklahoma,  Indiana,  California,  Nevada  and 
Virginia,  to  mention  a  few,  where  bona  fide  efforts  by  state  officials  have  been  in- 
tinudated  by  the  FTC. 

In  fact,  the  NARD  and  National  Association  of  Chain  Drug  Stores  (3-20—87), 
which  represent  virtually  every  retail  pharmacy  in  the  United  States,  have  widely 
distributed  a  legal  memorandum  to  the  states  and  to  the  U.S.  Congress  so  that  pub- 
lic policy  makers  can  objectively  consider  the  anti-competitive  implications  of  physi- 
cian dispensing  and  related  public  health  and  safety  concerns.  Unfortunately,  the 
evil  genie  of  physician  dispensing  is  out  of  the  bottle  and  the  FTC  puUed  the  cork. 
Additionally,  we  have  received  correspondence  from  Attorney  General  Mattox  of 
Texas  who  shares  our  concern  about  FTC  meddling  in  state  regulation  of  physician 
dispensing  lot  profit. 

One  additional  point  raised  by  former  Senator  Dirksen  in  years  past  was  that  per- 
haps the  FTC  enforcement  would  be  sufficient  to  curb  such  anti-competitive  prac- 
tice. The  current  FTC  Chairman's  action  on  this  subject,  however,  serves  only  to  en- 
hance the  need  for  H.R.  2093  (now  H.R.  2168). 

At  this  same  hearing,  FTCII's  Oliver  in  testimony  against  H.R.2093  (now  H.R. 
2168)  asserting  that  he  represented  the  consumer  observed: 

"We  are  aware  of  no  evidence  that  the  states  are  incapable  of  carrying  outlaw 
enforcement  with  respect  to  physician  dispensing  in  order  to  protect  public 
health  and  safety.  *  *  ♦  The  federal  government  should  no  more  prescribe  in 
this  area  of  hearth  and  safety  than  it  should  regarding  a  safe  driving  speed. 
What  is  suitable  for  Arizona,  after  all,  may  be  unsuitable  for  New  York. 
On  May  1,  1987,  the  FTC's  Bureau  of  Competition  informed  the  California  Assem- 
bly that  it  opposed  legislation,  similar  to  H.R.  2168,  pending  in  that  body  which 
would  prohibit  doctors  from  selling  prescription  drugs.  'The  expression  of  such  views 
by  FTC  officials  has  had,  as  mentioned  earlier,  a  decided  chilling  effect  on  state  ac- 
tivity. The  fact  that  such  views  are  technically  not  legally  binding  or  that  the  FfC 
has  based  its  action  on  little  more,  apparently,  than  an  old  National  Review  edi- 
torial or  term  paper  from  the  Chicago  School,  doesn't  reach  those  state  officials  any 
more  effectively  than  a  page  56  retraction  about  a  page  1  story  actually  repairs  the 
damage  done. 

Regarding  the  views  of  consumers,  the  Consumer  Federation  of  America  strongly 
endorsed  H.R.  2168  and  stated  in  a  May  4,  1987,  letter  to  Congressman  Wyden  that: 
"The  practice  of  Physicians  dispensing  drugs  for  profit  raises  a  serious  conflict 
of  interest.  Doctors  who  have  a  financial  incentive  to  prescribe  drugs  may  be 
tempted  to  do  so  when  drug  therapy  is  not  necessary,  or  may  prescribe  the 
highest  priced  drug,rather  than  the  one  most  appropriate  for  the  patient's  con- 
dition *  *  *  The  Food,  Drug,  and  Cosmetic  Act  was  enacted  by  Congress  to  pro- 
tect consumers  from  dangerous  drugs  and  from  unsafe  shipping,  storage,  and 
handling  practices  that  could  harm  consumers'  health.  We  believe  that  your  leg- 
islation is  a  logical  extension  of  the  protections  consumers  already  receive  under 
that  act.  We  therefore  applaud  your  efforts  and  will  work  with  you  to  gain  the 
support  of  your  colleagues  for  this  important  legislation." 
The  FTC  Chairman  characterized  such  long  repudiated  unethical  profiteering  as 
"innovative"  in  spite  of  the  fact  that  the  FTC  has  repeatedly  in  recent  history  found 
the  same  conduct  to  be  a  conflict  of  interest  and  anticompetitive  in  nature.  The  FTC 
Chairman  testified  before  Senator  Hollings'  Appropriation  Subcommittee  that  the 
FTC  had  not  studied  the  issue  or  developed  any  assessment  to  support  its  public 
utterances  on  the  subject.  Eventually  we  sued  the  FTC  and  successfully  forced  the 
FTC   to   disclose   that   they   had   no   basis — other  than   ideology — for  their  anti- 
consumer  position.  (See  Attachment  Nine,  NARD  vs.FTC.  U.S.D.C.  for  the  District 
of  Columbia,  Dec.  3,  1987,  and  related  materials.) 

The  FTC,  under  the  Bush  administration,  has  continued  its  advocacy  on  behalf 
of  "doctor  merchants".  Typically  the  FTC  has  intervened  before  state  agencies  or  leg- 
islatures to  express  its  radical  views.  For  example,  on  June  12,  1989,  it  unsuccess- 
fully challenged  legislation,  later  enacted,  prohibiting  doctors  from  profiting  from 
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the  prescriptions  that  they  provide  for  consumers.  Fortunately,  in  spit  of  FTC  oppo- 
sition, citizens  of  New  York  are  now  protected  from  such  anti-consumer  practices. 
More  recently,  on  Feb.  22,  1992,  the  FTC  told  the  South  CaroUna  Legislative  Audit 
Council  that  there  are  competitive  benefits  from  allowing  physicians  to  seU  their 
own  prescriptions  to  consumers. 

Altnough,  to  our  knowledge,  the  FTC  has  not  recently  intervened  on  behalf  of  the 
equally  unethical  and  anti-competitive  practices  of  doctors  owning  pharmacies,  they 
may  soon  do  so.  Several  corporations  promoting  this  unethical  practice,  especially 
in  New  England,  have  experienced  strong  resistance  from  state  legislatures  and 
other  public  officials.  Unless  the  FTC  policy  changes,  it  is  likely  they  wiU  intervene 
on  behalf  of  these  "doctor  merchants." 

THE  RESTRICTIVE  MARKETING  OF  PRESCRIPTION  DRUGS 

Independent  pharmacists  and  consumers  are  increasingly  concerned  about  propo- 
sitions that  limit  consumer  access  to  prescription  drugs.  On  March  5,  1991,  I 
stressed  to  the  Senate  Subcommittee  on  Antitrust,  Monopolies  and  Business  Rights 
our  concerns  about  the  marketing  of  the  drug  Clozapine,  including  the  following 
points: 

1.  We  appreciate  the  opportunity  to  present  our  views  to  the  Subcommittee. 
Long  before  the  recent  fire-storm  of  opposition  to  the  closed  distribution  system 
known  as  Clozaril  Patient  Management  System  (CPMS)  our  organization  on  be- 
half of  independent  pharmacy,  joined  with  many  others  in  pharmacy  and  ob- 
jected to  the  proposed  distribution  system.  Throughout  this  unfortunate  episode 
organized  pharmacy  has  expressed  its  concerns  about  consumer  and  retail  phar- 
macy access  that  are  denied  by  the  closed  distribution  system. 

For  more  than  two  years,  since  Sandoz  first  floated  the  idea,  organized  phar- 
macy's response  to  the  company's  CPMS  has  been  unequivocal:  An  open  dis- 
tribution plan  for  Clozaril  (clozapine)must  be  adopted  by  Sandoz.  Any  orug  dis- 
tribution plan  that  excluded  virtually  all  of  the  nation's  pharmacists  is,  simply 
put,  bad  medicine. 

The  CPMS  poses  a  dangerous  precedent  in  that  it  denies  patients  the  impor- 
tant professional  services  provided  by  their  family  pharmacist.  Under  the  pro- 
gram, the  distribution  of  Clozaril  to  patients  and  the  monitoring  of  their  ther- 
apy is  performed  under  an  exclusive  contract  between  Sandoz,  Baxter 
Healthcare's  Caremark  Home  Health  Care  Division,  and  Roche  Biomedical  Lab- 
oratories. Caremark  dispenses  the  medication  and  takes  patients'  weekly  blood 
samples,  and  Roche  Biomedical  analyzes  the  samples. 

This  is  nothing  less  than  discrimination  in  distribution  NARD  has  long  main- 
tained that  all  FDA-approved  drugs  should  be  available  to  all  pharmacists. 

2.  Today's  retail  pharmacists  are  prepared  to  provide  the  medication  counsel- 
ing and  monitoring  necessary  for  Clozaril  patients.  When  medications  with  seri- 
ous side  effect  profiles  or  similarly  acute  safety  considerations  have  been  intro- 
duced in  the  past,  the  nation's  retail  pharmacists  have  risen  to  the  occasion — 
to  ensure  the  public  health  and  to  maximize  the  availability  of  potentially  life- 
saving  medications  to  patients.  Given  the  opportunity  with  Clozaril;  they  will 
rise  to  the  occasion  again. 

By  sticking  steadfast  to  its  ill-devised,  monopolistic  distribution  plan,  Sandoz 
has  succeeded  in  alienating  pharmacists,  physicians,  elected  officials,  state  at- 
torneys general,  the  FTC  and  consumers.  More  important,  it  has  denied  many 
desperately  ill  psychiatric  patients  access  to  a  medication  with  enormous  thera- 
peutical potential.  That,  in  the  end  is  the  bigcest  crime  of  all. 

Once  tne  anticompetitive  CPMS  was  actually  implemented,  more  than  a  year 
ago,  with  the  principal  exception  of  ASCP,  the  JCPP  members  continued  to  sup- 
port traditional  equal  access  for  consumers  and  retail  pharmacy:  FDA-approved 
prescription  drugs  should  be  available  to  all  bona  fide  physicians  smd  phar- 
macists practitioners.  During  the  post-marketing  period,  the  JCPP  designated 
the  APhA  as  the  lead  JCPP  member  on  this  issue  with  responsibilities  to  coordi- 
nate the  JCPP  groups  and  to  articulate  the  JCPP  concerns. 

The  JCPP  position  was  recently  reiterated  to  the  Sandoz  Corporation  on  Feb- 
ruary 25,  1991,  by  the  NARD  executive  Vice  President,  Charles  M.  West,  when 
he  restated  a  January  9,  1990,  letter  to  the  corporation,  which  said  in  part,  as 
we  have  through  out  the  debate  on  this  system  which  denies  equal  access  that, 
"pharmacists  are  the  nation's  acknowledged  drug  experts  and  are  thus  exceed- 
ingly well  qualified  to  handle  the  distribution  of  a  product  with  serious  safety 
considerations  such  as  Clozaril.  *  *  *  A  plan  that  proposes  to  sidestep  the  na- 
tion's 65,000  retail  pharmacies  does  not  emphasize  pharmacy's  role,  it  demeans 
it." 
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We  likewise  share  the  concerns  of  the  nearly  two  dozen  states  which  have 
charged  that  this  closed  anticompetitive  distribution  system  violates  antitrust 
laws.  Naturally,  we  are  especially  concerned  about  the  tying  agreement  between 
Sandoz  and  Baxter  Travenol  and  others.  The  tie  results  in  many  anticompeti- 
tive effects  in  the  market,  in  particular,  our  concern  relates  to  the  market  for 
the  dispensing  of  prescription  drugs.  The  price  fixing  facets  of  the  agreement 
are  equally  obnoxious.  These  and  other  anticompetitive  aspects  of  the  closed 
system  have  denied  access  to  the  consumer  and  denied  access  to  retail  phar- 
macy. The  large  increase  in  price  for  the  CPMS  in  the  United  States,  over  the 
price  of  traditional  distribution  for  the  product  in  Europe  was  noteworthy,  yet 
not  significantly  different  than  the  discriminatory  pricing  involved  with  the 
marketing  of  most  prescription  drugs  in  the  United  States. 

It  is  well  documented  that  price  discrimination  by  manufacturers  of  prescrip- 
tion drugs  permeates  our  marketplace.  Thus  in  the  1980's  it  appeared  to  our 
members  that  the  FTC  had  virtually  abdicated  its  responsibility  regarding  this 
sector  of  the  market.  I  hasten  to  add  that  the  infant  formula  investigation  and 
the  Clozaril  investigation  by  the  current  FTC  are  welcomed  and  hopefully  indi- 
cate a  return  to  law  enforcement  normalcy  in  our  marketplace.  Given,  however, 
these  currently  entrenched  discriminatory  practices,  it  was  no  surprise  to  inde- 
pendent pharmacists  that  such  a  market  could  spawn  a  CPMS  with  its  inherent 
anticompetitiveness . 
The  FTC  has  given  final  approval  to  a  consent  agreement  with  Sandoz  settling 
the  FTC  claim  that  the  illegal  "tying"  arrangement  raised  the  price  of  the  treat- 
ment; and  prevented  others  from  providing  the  product-related  services,  delivery, 
testing,  and  patient  monitoring.  (See  Attachment  Ten,  for  copy  of  FTC  Complaint 
and  Order.) 

The  question  remains,  however,  as  to  what  role,  if  atw,  FTC  played  when  the  FDA 
approved  the  anticompetitive  marketing  of  the  drug.  This  sad  scenario  and  others 
have  established  that  the  FDA  is  not  sensitive  to  the  importance  to  consumers  of 
the  enforcement  of  our  nation's  anti-trust  laws.  We  are  concerned  about  clones  of 
the  Clozapine  restrictive  marketing  scheme  and  urge  the  Subcommittee  to  review 
the  respective  roles  of  the  FDA  and  the  FTC  to  help  prevent  future  misadventures. 

CONCLUSION 

We  are  increasingly  concerned  by  the  failure  of  the  FTC  to  monitor  and  enforce 
antitrust  laws  in  our  marketplace  and  by  FTC  intervention  on  behalf  of  anticompeti- 
tive interests  before  state  agencies. 

To  a  significant  extent  the  economic  deck  is  increasingly  stacked  against  the  na- 
tion's independent  pharmacists  in  the  marketing  and  sale  of  prescription  drugs  and 
related  products  and  services. 

•  FTC  arrogance  and  inaction  about  unprecedented  price  discrimination  in  favor 
of  non-profit  competitors,  mail  order  pharmacies,  an  others.  Tilt! 

•  FTC  failure  to  investigate  the  refusal  of  manufacturers  to  sell  even  to  our  buy- 
ing group  that  denies  us  even  prices  based  on  typical  economies  of  scale.  Tilt! 

•  An  FTC  that  long  ago  lost  the  will  to  enforce  antitrust  laws  enacted  to  protect 
the  nation's  independent  pharmacist  and  consumers  from  anti-competitive  acts.  Tilt! 

•  A  Reagan/Bush  Medicaid  policy  that  confiscated  the  discounts  our  members 
earn  for  frugal  business  practices  and  denied  recipients  equal  access  to  prescription 
drugs;  and,  totally  ignored  the  actual  source  of  records  setting  prices  for  prescription 
drug.  Tilt! 

•  An  insurance  industry  and  its  conspirators  that  are  permitted  to  fix  prices  re- 
sulting in  unfair  reimbursement  for  independent  pharmacy  and  to  sign  typing 
agreements  that  force  consumers  to  forego  pharmacy  services  and  obtain  prescrip- 
tions only  via  the  mail.  Tilt! 

•  A  lack  luster  effort  by  the  IRS  industry  to  collect  the  UBIT  tax  due  under  cur- 
rent law  from  nonprofit  competitors  serving  virtually  no  indigent  persons.  Tilt! 

•  A  Federal  DBA  that  allocates  limited  resources  to  pursue  technical  violations 
of  independent  pharmacists  rather  than  drug  divertere  and  dealers.  Tilt! 

•  An  FTC  that  sides  with  price  fixing  insurance  companies  and  their 
intermediaries  in  supporting  the  denial  a  consumer  choice  of  a  pharmacy.  Tilt! 

•  An  FDA  that  actually  promotes  "nonprofit"  mail  order  competitors  of  independ- 
ent pharmacists  when  a  citizen  writes  to  complain  of  the  high  cost  of  prescription 
drugs.  Tilt! 

o  An  FDA  (with  FTC  acquiescence?)  that  approves  anticompetitive  restrictive  dis- 
tribution of  prescription  drugs.  Tilt! 


BOSTON  PUBLIC  LIBRARY 


62 


3  9999  05982  174  2 


I  remember  testifying  before  the  House  Small  Business  Antitrust  Subcommittee 
in  September  of  1982  wnen  they  were  conducting  a  series  of  hearings  on  the  alarm- 
ing failure  of  the  Administration  to  enforce  the  nation's  antitrust  laws. 

The  Reagan  chief  antitrust  enforcer  -  Assistant  Attorney  General,  Antitrust  Divi- 
sion, Department  of  Justice,  William  F.  Baxter,  reiterated  an  astounding  and  alarm- 
ing value  system  and  possible  forecast  when  he  said: 

"TTiere  is  nothing  written  in  the  sky  that  says  that  the  world  will  not  be  a 
perfectly  satisfactory  place  if  there  were  only  100  companies." 
Ultimately,  these  radicals,  if  left  unchecked,  will  sacrifice  our  American  economy 
and  its  Main  Street  cornerstone  on  the  alter  of  hypothetical  efficiency.  In  our  phar- 
maw  market,  I  can  just  imagine  what  Mr.  Baxter  and  those  of  his  ilk  now  at  the 
FTC  envision  for  our  consumers.  Perhaps  an  800  number  system  that  forces  Amer- 
ican citizens  to  forgo  pharmacy  services  and  obtain  prescription  drugs  manufactured 
in  Japan  exclusively  through  an  unregulated  mail  order  pharmacy  in  Tokyo.  These 
idealogues  are  blinded  from  a  vision  of  the  true  America.  They  are  guided  by  a  fet- 
ish for  "Big  is  Better"  or  "Too  Big  to  Fail."  These  views  are  aberrant  and  should 
be  rejected. 

The  nation's  independent  pharmacists  which  we  proudly  represent  have  repeat- 
edly been  selected  by  the  American  public  as  the  most  trusted  on  Main  Street,  and 
certainly  in  comparison  to  Wall  Street.  Their  hallmark  is  face-to-face  personal  serv- 
ice. 

On  April  23,  1991,  Health  &  Human  Services  Secretary  Sullivan  addressed  our 
23rd  Legislative  Conference  held  here  in  the  Nation's  Capital.  The  key  member  of 
the  Bush  cabinet  made  the  following  relevant  observations: 

"NARD  is  providing  necessary  leadership  for  the  pharmacy  profession  in  the 
legislative  and  political  arenas.  NARD  members  are  leaders  in  their  towns  and 
cities.  Through  your  leadership  within  the  values  instilling  institutions  of  our 
nation,  you  are  playing  a  pivotal  role  in  the  shaping  of  our  nation's  future!! 

"I  am  pleased  to  see  that  in  the  business  arena,  as  weU  as  in  your  profes- 
sional role,  you  are  committed  to  making  sure  that  your  prescriptions  are  right 
on  target.  And,  you  show  a  willingness  to  ensure  that  your  medicines  for  soci- 
etal viruses  attack  the  root-causes  of  the  problems  rather  than  just  applying  a 
Band-Aide  over  the  symptoms. 
"I  am  informed  that: 

"•    74  percent  of  your  members  provide  home  diagnostic  products. 
"•   98  percent  counsel  patients  about  their  medications. 
"•    84  percent  make  home  deliveries. 
"•    78  percent  offer  24-hour-a-day  emergency  service. 
"•    95  percent  provide  patient  profiles. 
"•    70  percent  distribute  patient  information  leaflets 

"I  am  especially  impressed  with  the  family  orientation  of  your  publication 
which  gives  a  realistic  portrayal  of  the  role  of  family  life  in  good  health  care. 
"The  goal  of  renewing  America  through  establishing  what  I  have  called  'a  cul- 
ture of  character'  is  an  all  encompassing  objective  that  will  require  strong  part- 
nerships between  the  NARD  constituencies  and  local,  state  or  federal  govern- 
ment. 

"*  *  *  You  have  the  privilege  of  knowing  the  pulse  of  the  communities  and 
neighborhoods  where  you  live  and  work.  In  fact.  Pharmacists  often  serve  as  sen- 
tries performing  health  enhancing — even  lifesaving — intervention.  I'm  sure  each 
of  you  could  recount  dramatic  personal  examples.  IwiU  relate  one  story: 

"While  refilling  an  elderly  woman's  prescription  for  suppositories,  the  phar- 
macist recommended  she  have  a  medical  examination  to  learn  the  cause  of  her 
year-long  problem.  When  she  followed  the  pharmacist's  advice,  an  early-stage 
colon  cancer  was  discovered  and,  subsequently,  was  removed  throurfi  surgery. 
The  woman  is  convinced  that  without  the  druggist's  intervention,  her  cancer 
would  not  have  been  detected  soon  enough  for  successful  surgery.  She  con- 
fidently asserts,  'If  he  hadn't  cared  enough  to  advise  me,  I  wouldn't  be  here 
today."^ 
While  such  stories  are  commonplace,  they  underscore  the  importance  of  what  you 
do — daily — in  serving  the  American  public. 

At  a  time  when  people  are  increasingly  more  cynical  and  disillusioned,  phar- 
macists have  retained  the  public  trust  and  respect.  It  is  a  tribute  to  your  dedi- 
cation and  professionalism  that  Gallup  polls  have  consistently  identified  inde- 
pendent pharmacists  as  among  those  representing  the  hi^est  standards  of 
ethical  and  honest  conduct."  This  accolaae  is  no  small  accomplishment  and  it 
is  well-deserved.  *  *  * 
Thus,  the  nation's  independent  pharmacists  play  a  vital  role  in  health  care  and 
in  the  economic  and  social  well-being  of  virtually  eveiy  community  in  the  United 
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States.  I  must  add  that  the  Washington,  D.C.  Metropolitan  area  is  the  most  chain- 
dominated  pharmacy  market  in  the  country.  Consequently,  personal  service  and  the 
other  hallmarks  of  independent  pharmacy  are  less  evident.  Like  so  many  features 
of  life  within  the  beltway,  this  is  also  an  aoerration. 

As  reported,  Gallup  polls  attest  that  the  word  of  independent  pharmacists  is  as 
good  as  gold.  You  can  read  their  lips  and  bank  on  it. 

On  behalf  of  the  Officers,  Executive  Committee,  and  members  of  the  National  As- 
sociation of  Retail  Druggists,  we  thank  you  for  the  opportunity  to  participate  in  the 
formulation  of  appropriate  federal  legislation  for  the  FTC. 


Letter  From  Christian  S.  White,  Acting  Director,  Office  of  the  Director^ 
Bureau  of  Consumer  Protection,  Federal  Trade  Commission 

December  21,  1993. 

The  Honorable  Conrad  Burns, 

U.S.  Senate. 

Washington.  DC    20510-2603 

Dear  Senator  Burns:  Chairman  Steiger  has  asked  that  I  respond  to  a  question 
you  posed  in  connection  with  the  recent  nearings  before  the  Consumer  Subcommit- 
tee of  the  Senate  Committee  on  Commerce,  Science,  and  Transportation  on  reau- 
thorization of  the  Federal  Trade  Commission.  You  noted  that  many  state  attorneys 
general  favor  enhanced  enforcement  powers  for  the  states  against  unfair  or  decep- 
tive acts  or  practices  in  or  affecting  commerce  under  Section  5  of  the  Federal  Trade 
Commission  Act.  You  asked  that  we  discuss  the  agency's  position  on  the  related  pro- 
posal in  Senator  Bryan's  reauthorization  bUl,  S.  1179,  and  describe  what  areas 
would  be  appropriate  for  state  enforcement. 

S«;tion  17  of  S.  1179  would  require  the  Commission  to  "review  its  statutory  re- 
sponsibilities to  identify  those  matters  within  its  iurisdiction  where  federal  enforce- 
ment is  particularly  necessary  or  desirable,  and  those  areas  that  might  more  effec- 
tively be  enforced  at  the  state  or  local  level."  In  conducting  this  review,  the  Commis- 
sion would  be  required  to  consider  a  number  of  factors,  including  the  respective  re- 
sources of  the  Conunission  and  the  states,  rules  promulgated  by  the  Commission, 
and  the  views  of  the  state  attorneys  general,  consumer  and  industry  representa- 
tives, and  other  interested  parties,  as  well  as  other  factors  relating  to  efficiency. 
After  conducting  this  review,  the  Commission  would  be  required  to  prepare  and  suD- 
mit  to  the  Committee  a  report  concerning  these  ideas  and  recommendations  for 
achieving  greater  cooperation  between  the  Commission  and  the  states. 

The  Commission  has  already  taken  active  steps  to  achieve  the  objective  of  opti- 
mizing cooperation  with  the  states  that  underlies  Section  17  of  the  bill.  In  recent 
years  the  Conrmiission  has  placed  a  high  priority  upon  maximizing  its  limited  re- 
sources by  working  closely  with  other  law  enforcement  authorities,  particularly  the 
state  attorneys  general.  We  continue  to  foster  cooperative  relations  with  these  agen- 
cies. 

The  staff  of  the  Bureau  of  Consumer  Protection  (BCP)  works  closely  with  state 
law  enforcement  officials  on  a  regular  basis  in  the  investigation  and  prosecution  of 
cases.  In  many  instances  in  the  past  year  or  two,  our  lawyers  and  investigators  have 
shared  information  and  expertise  with  other  agencies  and  have  coordinated  the  fil- 
ing of  enforcement  actions  against  law  violators  with  the  states.  A  good  example  of 
this  coordination  is  FTC  v.  TRW,  Inc.}  a  case  involving  alleged  Fair  Credit  Report- 
ing Act  violations.  In  this  case,  the  Commission  closely  coordinated  enforcement  ac- 
tivities with  nineteen  states  and  obtained  a  simultaneous  federal  and  state  settle- 
ment with  one  of  the  nation's  largest  credit  reporting  bureaus.  The  Commission  also 
has  coordinated  efforts  with  the  Multistate  Taskforce  on  Environmental  Marketing 
Claims  in  several  law  enforcement  actions  involving  environmental  advertising.^ 

The  Commission  also  worked  closely  with  the  National  Association  of  Attorneys 
General  (NAAG)  through  a  formal  working  group  that  generates,  among  other 
thing[s,  joint  enforcement  and  training  projects.  A  current  project  arising  from  the 
working  group  is  an  FTC/state  rule  enforcement  effort.  The  Bureau  of  Consumer 
Protection  prepared  and  at  the  May  meeting  of  NAAG  distributed  a  comprehensive 
handbook  on  enforcement  of  FTC  rules.  Based  upon  our  prior  success  with  joint  en- 
forcement of  the  Used  Car  rule,  the  Bureau  anticipates  that  this  larger  effort  will 
greatly  enhance  our  effectiveness  in  this  area  against  practices  that  are  largely  local 


^Civ.  No.  3-91-CV2661-M  (N.D.  Tex.,  amended  settlement  Jan.  14,  1993). 

^American  Enviro  Products,  FTC  Docket  No.  C-3376  (consent  order,  Mar.  18,  1992);  MobU 
Oil  Corp.,  FTC  Docket  No.  C-3415  (consent  order.  F*.  1,  1993);  First  Brands  Corp.,  FTC  Dock- 
et No.  C-3358  (consent  order,  Jan.  2,  1992). 
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in  nature.  Some  of  the  other  issues  addressed  recently  by  the  working  group  include 
credit  repair  fraud,  auto  repair  fraud,  and  telemarketing  fraud. 

With  respect  to  auto  repair  fraud,  the  Bureau's  stall  is  actively  exploring  ways 
to  coordinate  our  law  enforcement  and  consumer  education  efforts  with  the  states. 
In  this  regard,  the  Commission  very  recently  released  a  consumer  education  bro- 
chure entitled  "Taking  the  Scare  Out  of  Auto  Repair,"  prepared  in  coordination  with 
NAAG  and  the  American  Automobile  Association.  A  copy  of  this  new  brochure  is  at- 
tached. 

NAAG  and  BCP  also  are  coordinating  formal  training  and  information  sharing 
sessions  for  groups  of  individual  state  law  enforcement  officials  that  focus  on  tech- 
niques and  approaches  to  combating  telemarketing  fraud.  In  this  regard,  I  note  that 
the  Commission  has  been  active  in  helping  develop  a  computerized  database  that 
focuses  on  telemarketing  fraud.  This  database  includes  information  about  consumer 
complaints,  ongoing  investigations,  and  enforcement  actions  against  perpetrators  of 
telemarketing  fraud.  Participating  federal  and  state  agencies  both  contribute  and 
have  access  to  this  data.  On  November  8,  1993,  the  Commission  announced  a  new 
federal-state  initiative  to  combat  telemarketing  fraud  in  the  southeastern  region  of 
the  United  States.  A  meeting  of  representatives  of  federal,  state,  and  local  law  en- 
forcement agencies  launched  this  regional  initiative.  Eight  additional  regional  meet- 
ings are  scheduled  to  occur  before  the  end  of  March  1994. 

The  pay-per-call  (900  number)  industry  is  yet  another  area  of  close  federal-state 
cooperation.  State  participation  was  critical  in  the  ConMnission's  recently  completed 
rulemaking  proceeding  pursuant  to  the  Telephone  Disclosure  and  Dispute  Resolu- 
tion Act  of  1992,  15  U.S.C.  5701  et  seq.  The  dual  federal-state  rule  enforcement 
scheme  embodied  in  the  statute  and  reflected  in  the  Rule  which  the  Commission 
adopted  earlier  this  year,^  presents  &n  opportunity  to  continue  this  close  coopera- 
tion. 

The  Bureau  will  continue  to  seek  opportunities  to  support  and  encourage  the 
states  within  their  budget  constraints  to  address  consumer  problems  that  are  essen- 
tially local  in  nature.  By  coordinating  federal  and  state  efforts  to  the  maximum  ex- 
tent, the  greatest  use  of  available  resources  at  All  levels  can  be  achieved. 

I  appreciate  the  opportunity  to  provide  this  information  in  response  to  your  ques- 
tions. 

Sincerely, 

Christian  S.  White. 


3  58  Fed.  Reg.  42364  (Aug.  9,  1993).  69-803    (68) 


